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Current Topics. 
Bicycle Stealing. 


THE increase in the use of pedal cycles is bringing into 
prominence a question which until recently enjoyed comparatively 
little publicity, namely, the stealing of bicycles. In the course 
of a Correspondence in The Times extending over the week 
from 16th to 23rd July, a number of eminent authorities took 
part in a sort of written symposium of the best measures to 
counteract the evil. Sir Eititis HuME-WILLIAMs thought that 
every bicycle should have attached to it a licence and a name 
and address plate, and this suggestion was supported by 
Mr. C. B. MARRIOTT and Sir ARCHIBALD H. BODKIN, the former 
on the ground that it would greatly help the police in their 
investigations, and the latter on the ground that it would facilitate 
proof of larceny, as the removal of the registration plate would 
clearly indicate intention to steal. By way of opposition, 
Mr. Eric J. N. NABARRO pointed out that the system had been 
found wanting in Holland, as a licence plate was removable 
with a sharp knife. Mr. G. HERBERT STANCER, Secretary of the 
Cyclists’ Touring Club, argued that licensing would involve an 
elaborate and troublesome system of transfer, and that bicycles 
could be rendered unrecognisable by being rebuilt’ with inter- 
changeable parts. He pointed out that the best safeguard 
was to lock the machine and remove accessories such as lamps 
and inflators, where it was left unattended even for a short time. 
Sir ARCHIBALD H. BopkIN pointed out that a great part of the 
mischief arose from wrongful and unauthorised borrowing. 
The question was whether this amounted to stealing, as it was 
difficult in such cases to show that there was any intention 
permanently to deprive the owner of his possession, so as to 
satisfy the definition of “ stealing ”’ in s. 1 of the Larceny Act, 
1916. He said that a similar position arose in regard to motor 
cars, but by s. 28 of the Road Traffic Act, 1930, it was made an 
offence to ‘‘ take and drive away any. motor vehicle without the 
owner’s consent or without lawful authority.”’ He thought 
that a short Act of Parliament was necessary, providing that the 
words ‘‘ motor vehicle ”’ in s. 28 should include ‘ pedal cycle.” 
It is interesting to note that in an answer by Mr. PEAKE to a 
question in the Commons on 29th July, it was stated that the 
question of amendment of the law was being looked into. There 
seems little substantial ground for criticising either the licensing 
ep or the suggestion as to the amendment of the law, 
ut the experience of most cyclists is that a stout padlock is their 
best safeguard. 


Solicitors and Discretion Statements. 
THE responsibility of solicitors acting for parties in divorce 
cases was recently emphasised by the President of the Probate, 
Divorce and Admiralty Division. He said that those who 
failed to ask their clients who sought divorce whether they 
themselves been guilty of misconduct were running a grave 

tisk of being charged with negligence. His lordship said that 
he happened to know that some solicitors thought that it would 
improper or indelicate, or even an insult to their clients, to 
ask the question, but he did not share that view at all. People 
who asked the Poor Persons Department to take up their cases 
Were shown a caution in red letters that if they had any mis- 
conduct to disclose they must disclose it.” The warning is vital, 
a8 a subsequent discovery of undisclosed adultery not infrequently 
prevents a decree from being granted or causes the annulment 
of a decree which has already been granted. It must also be 
Ttemembered that what is common knowledge among solicitors 
sometimes comes as a complete surprise to the litigant, and 
careful explanation is necessary before the full implications of 
the position become apparent. Litigants have little to fear from 
the effects of full disclosure, as the discretion is not lightly 
refused in such cases. On the other hand it cannot be too strongly 








emphasised to litigants that the court is not so inclined to assist 
petitioners who have been guilty of deliberate suppression as it is 
to help those who are obviously ready to disclose all the facts. 


National Service (Foreign Countries) Act, 1942. 


ON the motion for the second reading of the National Service 
(Foreign Countries) Bill in the Commons on 28th July, the 
Minister of Labour stated that the principle it- embodied repre- 
sented a new departure for this country. It was not introduced 
because of any inadequacy in the voluntary response from British 
communities in foreign countries, but in order to demonstrate our 
determination to use every resource available for the defence of 
the United Nations. The first application of the Bill would be 
to Egypt, as Alexandria and Cairo were in the line of attack. 
Where a reciprocal arrangement existed, as with the United 
States of America, whereby British subjects of military age in 
that country join the United States Army if they do not enter a 
military or other service approved by the British Government, 
that practice would be followed rather than to attempt to deal 
with the international problems raised by the application of the 
measure. The Bill would apply only in foreign countries. It 
would not be applied in the Dominions, India, Burma, Newfound- 
land or Southern Rhodesia or in the Colonies, Protectorates or 
Mandated Territories. The Bill also only applied to British 
subjects, and not to subjects of any of the Dominions or of India, 
Burma, Newfoundland or Rhodesia. It was proposed to proceed 
by Order in Council, but the order would follow as closely as 
possible the procedure of the National Service Acts. Each order 
would be laid before Parliament. The subject would have 
similar rights to those which hé enjoys here to apply for post- 
ponement on hardship grounds or exemption on conscientious 
grounds, although it would not be possible to provide precisely 
the same sort of committees as exist here. In replying to the 
debate which followed, the Attorney-General said that in the case 
of the extreme neutral country there would be some procedure 
to register with the consul, and the service of enlistment notices 
could not be regarded as a breach of neutrality. On the following 
day the Bill was reported with an amendment, read a third time 
and passed. Later it passed through all its stages in the House 

of Lords and received the Royal Assent on 6th August. 


National Service in Egypt. 

An Order in Council in pursuance of the powers conferred by 
the National Service (Foreign Countries) Act, 1942, was made 
on 6th August, rendering all British subjects of either sex in 
Egypt liable to be called up for service in His Majesty’s forces 
as if they were in England. The list of exemptions includes 
nationals or citizens of dominions or persons belonging to any 
dominion, or to India, Burma, Newfoundland or Southern 
Rhodesia, or not being ordinarily resident in Egypt, persons 
born or domiciled in any part of His Majesty’s dominions outside 
Great Britain, in any British protectorate or mandated territory, 
or in any other country or territory being a country or territory 
under His Majesty’s protection or suzerainty. It also includes 
persons possessing Egyptian as well as British nationality. 
Functions relating to registration, medical examination, enlist- 
ment notices and postponement of liability to serve are given 
to the Secretary of State, who may delegate all or any of them 
to any authority or person in Egypt. Local committees with 
chairmen who are barristers or solicitors of the Supreme Court, 
and at least one woman, will be appointed to hear claims by 
conscientious objectors and to deal with claims for postponement 
of liability to serve where the Secretary of State has not already 
granted such a claim. <A central committee with a similar 
constitution will hear appeals. The Secretary of State is also 
given power, where the gravity of the situation renders it necessary 
to cancel all postponement certificates or abrogate the right to 
apply for certificates, or to appeal against a refusal to grant one. 
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As the Minister of Labour intimated in the Commons, in view of 
the lack of courts corresponding to our courts of summary 
jurisdiction, persons failing to comply with enlistment notices 
will be liable to arrest as deserters. The order illustrates an 
interesting departure in British constitutional practice, which 
is the direct result of the introduction of the compulsory principle 
into national service. The enlistment of British subjects abroad 
who are liable to national service under the law of their own 
country need occasion no such fears of breaches of neutrality 
as might have attended any schemes of voluntary recruitment. 
The order itself is not necessarily a formal precedent for others, 
but the case of each country will have to be decided in accordance 
with the prevailing circumstances. a 


Furniture Prices. 

A WELCOME reply was given by Mr. HuGH DALTON in the 
Commons on 4th August to a question relating to the control 
of furniture prices, when he stated that he had on the previous 
day signed an order fixing furniture manufacturers’ maximym 
net profits and distributors’ margins for new and second-hand 
furniture. He stated that the order also imposed a strict control 
on hire-purchase transactions in furniture, and he was advised 
that the effect of the order would be to reduce substantially the 
present high level of furniture prices. He hoped before long to 
follow up the order by further orders fixing the prices of utility 
furniture as this came into production. In reply to a further 
question, he stated that he had appointed a committee to go 
into the subject of the quality of furniture and advise him about 
it. The ramp concerning furniture is regarded by the Central 
Price Regulation Committee as worse than any other which has 
been brought before it, and the order, which is to come into force 
on 17th August, is designed to cover the period which will elapse 
before utility furniture is available, probably in early autumn. 
The prices chargeable by the manufacturer, whether carrying out 
principal or subsidiary processes, are to be his costs of production 
and sale, plus 6 per cent., or his current prices ruling on Ist May, 
whichever is the less amount. A distributor carrying substantial 
stocks and conducting a regular business of supplying new 
furniture to retail customers is allowed a margin of 334 per cent. 
on his selling price, including purchase tax, but excluding charges 
for delivery to him from the manufacturer. Distributors may 
recover these delivery charges from their customers, but may not 
take any margin on them. Other distributors are allowed a 
margin of 4? per cent. on their selling price, including purchase 
tax, but excluding delivery charges. Delivery charges from the 
manufacturer to the distributor may not exceed 10 per cent. of 
the manufacturer’s price, including purchase tax, Delivery 
charges from the retailer to the retail customer may only be 
charged where they are necessarily and properly incurred. The 
second-hand price of furniture must not exceed the first-hand 
price as defined in the order, but a margin of 334 per cent. is in 
general allowed to the second-hand furniture dealer. All 
furniture, however, which is made before 1831 is entirely excepted 
from the order, and furniture made between 1831 and 1900 is 
subject to the margin provision only. Furniture made since 
1900 is subject to the margin and also to the ceiling of the first- 
hand price, but if furniture is bought by a second-hand dealer 
between 25th May, 1942, and 17th August, 1942, it is subject to 
the limitation of first-hand prices only, and the margin provision 
does not apply to it. Where either new or second-hand furniture 
is sold on hire-purchase terms, the price at which each article may 
be bought for cash must be separately stated in writing before the 
hire-purchase agreement is made. An initial deposit must be 
made of £5 or 123 per cent. of the total cash price, whichever 
is the greater, of all the furniture bought under a hire-purchase 
agreement, and the balance of the hire-purchase price must be 
paid in not less than six instalments spread over a period of from 
six months to two years Hire purchase traders are limited to 
a maximum charge of 20 per cent. of the balance due after 
deducting the initial deposit, in respect of the grant of hire- 
purchase facilities. 'The new control is no more stringent than 
is required for a situation which has been a standing public 
grievance for some time past. 

Rents of Furnished Premises. 

IN answer to a question in the Commons on 4th August on 
the subject of furnished lettings and excessive rents, the Minister 
of Health stated that he had received reports from 1,062 of the 
1,468 local authorities concerned. Only ninety-nine of these 
reported that they had received any complaints of over-charging 
for furnished accommodation, the total number of complaints 
being 233, of which 114 proved on investigation to be unfounded. 
Of the remaining 119, legal proceedings were taken in respect of 
thirty-five, of which twenty-one were successful, whilst the local 
authorities concerned were able to secure satisfactory adjustments 
of rent in the remaining eighty-four cases by making representa- 
tions to the landlords. Although some reports were still 
outstanding, sufficient had already been received to confirm the 
conclusions drawn from the previous reports, the substance of 
which was given in a previous reply in the House in September, 
1941, that, for the greater part of the country, there was no 
evidence at all of the charging of excessive rents. Where such 


cases had occurred, the rent restriction committee of the local 
authority had been able to deal with them promptly and 





effectively by the use of their statutory powers. The Minister 
said that he was asking local authorities for further reports in 
six months’ time, when he would further examine this important 
subject. While the number of cases at present may not be 
numerically large, the subject, is, as the Minister stated, important, 
as price control is important in relation to any commodity which 
may become in local short supply owing to the quickly changing 
¢circumstances of modern war. 


War Damage Repairs and the Public Interest. 

NEw notices published by the War Damage Commission in 
the London Gazette of 17th, 21st and 31st July, and 7th August 
respectively, affect the whole of the County Borough of Norwich, 
the part of the County Borough of Canterbury lying between the 
Ashford and Ramsgate line, and the London-Dover line of the 
Southern Railway, the whole of the County Borough of 
Southampton, that part of the County Borough of Tynemouth 
which comprises the Trinity and Linskill Wards, an area con- 
sisting of specified properties in the Borough of Finchley, and the 
Alexandra and Castle Wards in the County Borough of Swansea, 
The notices are issued under s. 7 (2) of the War Damage Act, 
1941, whereby provision is made for securing that the making 
of payments by the Commission in respect of war damage shall 
be related to the public interest. In the case of the Norwich 
area the effect of the notice is that anyone proposing to execute 
works of war damage repair costing in the aggregate more than 
£1,000 or ten times the net annual value of the hereditament, 
whichever is the less, must first inform the Commission. In the 
case of Southampton, Finchley and Swansea, the effect of the 
new notice, which must be read in conjunction with one previously 
issued on 19th August, 1941 (85 Son. J. 362), is to reduce 
the amount to £100 or ten times the net annual value, whichever 
is the less, as the sum which must not be exceeded without 
informing the Commission. In the case of the other areas the 
effect is that where works of war damage repair other than 
temporary works will cost in the aggregate more than £100 
information must be forwarded to the Commission. For the full 
effect of these notices readers are referred to a “‘ Current Topic ” 
at p. 178, ante, where the effect of previous notices concerning 
other areas is fully dealt with. 

Recent Decisions. 

In Bourhill vy. Young, on 5th August (The Times, 6th August), 
the House of Lords (LORD THANKERTON, LORD RUSSELL OF 
KILLOWEN, LORD MACMILLAN, LORD WRIGHT and LORD PORTER) 
held that where a pedestrian taking a basket from a tramcar 
suffered nervous shock as the result of the noise of a collision 
between a motor-car and a motor cycle which was being driven 
at an excessive speed she could not recover damages for nervous 
shock or other injuries which she had alleged had resulted from 
the shock, as she was outside the area of potential danger which 
the cyclist should reasonably have had in view, as she was 45 to 
50 feet away from the point of impact and outside the range of 
vision of the motor-cyclist, and therefore the cyclist owed no 
duty to her. 

In Digby v. General Accident, Fire and Life Assurance Corpora- 
tion, Lid., on 6th August (The Times, 7th August), the House of 
Lords (the Lord Chancellor, Lorp MAuGHam, LoRD ATKIN, 
LorD WRIGHT and LorD PorRTER) held by a majority (the Lord 
Chancellor and LORD/MAUGHAM dissenting) that where a policy of 
insurance against third party risks indemnified the policy-holder 
in respect of all sums which she should become legally liabie to 
pay in respect of a claim by any person (including passengers) for 
death or injury caused in connection with an automobile, and 
indemnified in like manner any person driving with the per- 
mission of the policy-holder, the words ‘‘ any person ”’ could not 
include the policy-holder himself so far as claims against the 
policy-holder were concerned, but did include the policy-holder 
so far as claims against an authorised driver were concerned. 
The minority view was that the words ‘ third party ”’ in the 
margin of the relevant clause, together with the proper construc- 
tion of the clause, prevented the indemnity from extending to 
claims by the policy-holder herself against her chauffeur in respect 
of injuries which she suffered while being driven by her chauffeur 
in the insured car. 

In R. v. Secretary of State for Home Affairs, ex parte Amand, on 
6th August (The Times, 7th August), the House of Lords (the 
Lord Chancellor, LorD ATKIN, LORD THANKERTON, LORD 
WriGuHt and LorD PoRTER) gave their reasons for dismissing an 
appeal from a decision of the Court of Appeal on 20th March, 
1942, that an appeal from the refusal of a Divisional Court to 
grant a writ of habeas corpus was in a criminal cause or matter, 
and that therefore no appeal lay from that refusal by reason of 
s. 31 of the Supreme Court of Judicature (Consolidation) Act, 
1925. The Lord Chancellor stated that the appellant had been 
apprehended by the police on suspicion of being a deserter oF 
absentee without leave from the Dutch fortes and was being 
brought before a court of summary jurisdiction on those charges 
by a procedure analogous to s. 154 of the Army Act, so that the 
court, if satisfied, could deal with him under s. 154 (4). The 
proceedings in this case were for the direct purpose of handing the 
appellant over so that he might be dealt with on those charges, 
and whether they were afterwards withdrawn or disproved did 
not affect the matter. 
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Regulation 18s: Fears and the Facts. 


I. THE LEGAL DEcIsIOonNs. 

HITLER’S speech, in which he proclaimed himself to be the 
law in Germany, and threatened judges who imposed penalties 
which he did not consider severe enough, places in true proportion 
the fears and criticisms which have been aroused in this country 
by reg. 18B of the Defence Regulations and its administration. 
It further places in shining contrast the various proceedings in 
which the courts of England have objectively reviewed, criticised 
where necessary, and finally justified, the effect and administration 
of the much-discussed regulation. A member of the Bar was 
recently heard in his London club impishly describing, to the 
indignation of a friend, an official, Hitler’s speech as simply 18B 
all over again. Let us consider whether that humorous taunt 
has any foundation, and for that purpose first review the cases 
in which the regulation and its working have come before the 
courts. That has taken place chiefly in habeas corpus proceedings, 
but also in actions for false imprisonment and wrongful dismissal 
in interlocutory proceedings, and even in a libel action. 

The attack opened with Ex parte Lees [1941] 1 K.B. 72; 85 
Sot. J. 9. Apart from ambitious references to Magna Carta 
and the Bill of Rights, the applicant, who had been detained 
under reg. 18B (1A), complained (a) that the detention order was 
bad for duplicity because it stated that the Home Secretary had 
reasonable cause to believe that he was, or had been, a member 
of, or had furthered the objects of, the British Union of Fascists ; 
and (b) that the Minister never had reasonable cause to believe 
those things. The Divisional Court disposed shortly of the first 
point, observing that a detention order under the regulation was 
neither a conviction, an indictment, nor a charge, and that 
nothing in the regulation required the order to be in any particular 
form. On the second point, which really underlies all the cases, 
the court held that, as it undoubtedly had power to inquire 
into the validity of the detention order, it could for that purpose 
ascertain whether the Minister had reasonable cause for the 
beliefs expressed ; but it watered that proposition down by 
saying that it need not have before it the materials, perhaps 
confidential, on which the Minister’s belief was founded ; and by 


accepting as establishing the reasonableness of his belief the 


statements in his affidavit: The court had not to decide whether 
the applicant should be detained, but only whether his detention 
was legal. The detention was legal, since the court accepted the 
Minister’s ipse dixit that he had reasonable cause. MacKinnon, 
L.J., on the appeal, said that the only questions were whether the 
Minister had reasonable grounds for believing and did honestly 
believe, and that the court did not sit as a court of appeal from 
the Minister’s exercise of his discretion ; by the statements in his 
affidavit, the Minister had proved that he had complied with the 
regulation. This case, therefore, established that the Minister 
must prove reasonable cause ; but, at the same time, made it 
very easy for him to do %o. 

In Re Sabini (1941), unreported, the court refused on the merits 
to order the release of the applicant, although it commented 
severely on the fact that, whereas the detention order had 
referred to the applicant’s hostile origin, the advisory committee 
of the Home Office had referred to his hostile associations. 
Both matters, it happened, had been proved, but those in control 
at the Home Office must be meticulously careful in obeying 
a regulation which rendered detention possible in circumstances 
quite inconsistent with the views of an Englishman in normal times. 

Again, in Ea parte Greene, 85 Sou. J. 298, which was heard in 
May, 1941, the Divisional Court considered that a bad mistake 
had been made. Some days before he was due to appear before 
the advisory committee, the applicant had received a document 
signed by the chairman, specifying reasons for the detention 
different from those in the detention order. The court did not 
order the release of the applicant, because it found that he had not 
in fact been prejudiced by the mistake ; but, because he thought 
that he had, it ordered that he should have an opportunity of 
stating his case before a differently constituted committee. 
On the appeal, Scott, L.J., gave practical reasons why the 
crucial words ‘‘ reasonable cause ”’ could not properly be construed 
as imposing an objective condition precedent of fact on which a 
detained person would be entitled in any legal proceedings to 
challenge the grounds for the Minister’s honest belief, either by 
requiring disclosure of the confidential information received by 
the Minister or by tendering evidence that there was in fact no 
reasonable cause. The condition was ipso facto satisfied, always 
assuming good faith, if the Minister received confidential informa- 
tion compelling his mind to the belief in question. Greene’s 
appeal to the House of Lords, however, produced a further 
ruling on habeds corpus procedure. 

: In Stuart v. Anderson, 85 Sou. J. 462, an action of false 
imprisonment was brought in June, 1941, against the Home 

retary by a plaintiff who was one of a number of persons 
stated in the schedule to a collective detention order to have 

n a member of, or active in the furtherance of the objects of, 
an organisation with regard to which the Minister was satisfied 
of prescribed matters. Tucker, J., following the decision of the 
Court of Appeal, given on an appeal from a master, in Liversidge 





v. Anderson, 85 Sou. J. 398; 58 T.L.R. 35, negatived the con- 
tention that the onus lay on the Minister of proving the facts 
alleged in the detention order. Mere proof by the plaintiff of his 
detention followed by proof by the Minister that the detention 
was made in pursuance of reg. 18B would mean judgment for the 
defendant. The judge then decided that the order was not bad 
because a generat one in which a series of alternative allegations 
had been made against more than 300 persons, and not directed 
tothe particular case of the plaintiff; and, repeating that the 
court was not an appellate one to which recourse might be had 
from the Minister’s decision, said that still less was it entitled to 
try the case itself to see if it would have come to the same con- 
clusion as the Minister. It had the right to see that the powers 
conferred on the Minister by the regulation were properly 
exercised, but not to inquire into the existence of reasonable 
cause. The detainee must establish an irregularity in the order, 
or, in addition, failure by the Minister to apply his mind to one 
of the prescribed matters. The judge found no evidence of such 
a failure, and the action was dismissed. 

In Ex parte Budd (No. 1), The Times, 28th May, 1941, the 
applicant was detained, under an order relating to twenty-five 
persons, in pursuance of reg. 18B (1A). That regulation provides 
that the Home Secretary must be satisfied of various matters 
relating to the detainee, including the necessity of exercising 
control over him. The order in question made no reference to 
that necessity. In addition, the purported order handed to the 
applicant was not a copy of the order made by the Minister. 
The result was described by Humphreys, J., as being that the 
applicant had been detained for eleven months on a document 
which purported to have emanated from the Minister, but had 
not done so. On the grounds of the unsatisfactory nature of the 
document and that no sufficient attention to the applicant’s case 
had been paid by the Minister, the court ordered his release. 

The same applicant was rearrested a few days later, the 
technical irregularities having been remedied. His line of attack 
on his second application for a writ of habeas corpus, 85 SOL. J. 
405, made in July, 1941,: was that he could not make the 
authorised representations unless he were told exactly why the 
Minister thought it necessary to exercise control over him. 
Viscount Caldecote, C.J., went over the familiar ground again, 
and found no reason to.doubt that the Minister had given proper 
consideration to the case. He was for dismissing the application, 
and Macnaghten, J., agreed. Stable, J., however, in an interesting 
dissenting judgment, said that, in addition to the questions of the 
existence of, and reasonable cause for, belief, there was an 
ancillary question, namely, what materials ought to be before the 
court to enable it to decide the first two questions. Finding 
himself in possession of insufficient material to justify his making 
up his mind ene way or the other on the question of reasonable 
cause, he was for setting the applicant free. The judge mentioned 
as a reason for that view that he was in ignorance of any fact 
relied on as constituting reasonable cause for the Minister’s belief. 
It is difficult to see how the judge could require to be furnished 
with such additional facts without disputing the principles 
relating to the Minister’s belief which had already been repeatedly 
and authoritatively laid down, in particular with reference to 
confidential matters. 4 

The appeal, 86 Son. J. 111, was heard in February, 1942; after 
the decision of the House of Lords in Liversidge v. Anderson, 
infra, had made any further challenge of the Minister’s reasonable 
cause for belief finally impossible. Lord Greene, M.R., gave 
short shrift to the argument that the principles in Liversidge v. 
Anderson were not applicable to habeas corpus proceedings. If 
the detention order was lawful the detention itself was lawful, 
and all else was immaterial to its legality. The appellant sought 
to make an attack by means of s. 3 of the Habeas Corpus Act, 
1816, but the Master of the Rolls explained that the “‘ examination 
into the truth of the facts ” referred to in that section could only 
relate to facts relevant to the issue of the legality of the detention ; 
and the reasonableness of the Minister’s belief was not one of 
those relevant facts. The kind of thing into which the court 
would -inquire under the section was the Minister’s good faith or 
the applicant’s identity. The decision of the House of Lords in 
Greene’s case, 85 Sou. J. 461; 58 T.L.R. 53, made it impossible 
to use s. 3 as justifying inquiry into any matters of the kind 
suggested here. Finally, the court disposed of the suggestion 
that a person released from custody under a writ of habeas corpus 
could not be subjected to a second detention for the same 
cause. The first detention had been terminated by the court 
because the arrest had been made under a false document, 
and not because the real order made by the Minister was 
beyond his powers. 

This review must, naturally, mention the decisions of the House 
of Lords in Liversidge v. Anderson, 85 Sou. J. 439; 58 T.L.R. 45, 
and Greene v. Home Secretary, supra, in November last. It is, 
however, unnecessary to do more than recall those much-discussed 
decisions here. The appeal in Budd’s case, supra, could add 
little, and the whole question must be regarded as now settled 
for all practical purposes, though, as Mr. Gerald Gardiner wrote 
in a letter to The Times, most lawyers seem to find Lord Atkin’s 
unforgettable dissenting speech unanswerable. Yet another 


ingenious, but unsuccessful, attack was, however, delivered in 
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Re Pitt Rivers. A cause of complaint there was that one of the 
allegations made against the applicant was so irrelevant as to 
invalidate the detention. 

The sympathy aroused by Lord Atkin’s speech must be 
tempered by realisation that in only one of all the cases reviewed 
was the detained person successful in his challenge. The technical 
irregularities which resulted in the release of Budd were so little 
related to matters of substance that he was within a few days 
visited with a renewed detention which proved to be unassailable. 
It is significant, and even comforting, to reflect that in so many 
cases where the court felt bound, by the high standards which it 
demands, to censure matters arising out of the administration of 
reg. 18B, it yet did not feel compelled to order the release of the 
detained person. Public confidence may be strengthened by the 
fact that in one case, that in which Captain Ramsay sued the 
New York Times for libel, confidential information on which a 
detention under reg. 18B was based was revealed in court. The 
evidence in that case, and Atkinson, J.’s judgment, enabled the 
public at large to make up their own minds on the merits of 
at least one of these 18B cases. On the other hand, it is undeni- 
able that some disquiet has been caused by the recent case in 
which the ex town clerk of Guildford sued Guildford Corporation 
for damages for wrongful dismissal, for Hilbery, J., there held not 
to constitute conduct justifying the dismissal the very allegations 
which were presumably the foundation for the plaintiff’s 
detention under reg. 18B. 


Pooetduse-in 1941. 


Review of the Year. 
(Continued from p. 221.) 








Extension of Time. 

A court or the master may extend time, e.g., for gfving con- 
ditional leave to defend, even though the application is not 
made until the time appointed or allowed has expired (Ord. LXIV, 
r. 7). Thus, if the master grants a specific period within which 
conditional leave to defend is given provided that the defendant 
pays money into court, he can apply for an extension of time 
even after that period has expired, for the action is still in 
existence (Manley Estates, Ltd. v. Benedek [1941] 1 All E.R. 248 ; 
85 Sor. J. 128). 


Discovery : Production contrary to Public Interest. 

Where a responsible Minister of the Crown makes an affidavit 
stating that the production of certain documents would be 
contrary to the public interest, the affidavit is conclusive. The 
court will not order production, even for its own inspection 
so that it may see whether the Minister has exercised his mind 
upon them, and whether production is against the public interest. 
Nor does it matter even if some of the documents have already 
been produced before an inquiry and have been referred to in a 
Command Paper (1940, Cmd. 6190); Duncan v. Cammell Laird 
and Co., Ltd. (1941), 1 All E.R. 437 (C.A.); 85 Son. J. 211; 
affirmed by the House of Lords (1942), 1 All E.R. 587). 

The action was brought against the company who built the 
submarine for damages for the loss of life of some of the victims 
of the Thetis. While engaged in a trial dive in June, 1939, she sank 
and ninety-nine men were lost. Two test actions were con- 
solidated. The company, under direction of the Treasury 
Solicitor, objected to produce certain documents held by them 
under the directions of the First Lord of the Admiralty who 
swore an affidavit saying that the documents had been con- 
sidered by him, together with his technical advisers, and that, 
in his opinion, disclosure would be injurious to the public interest. 
The documents included the contract for hull and machinery, 
letters before the disaster relating to the vessel’s trim, reports 
on the condition of the submarine when raised, and plans and 
specifications. The appellants argued that the court itself should 
look at the documents to see if the privilege claimed was justified ; 
the respondents said that hardship or the nature of the documents 
was irrelevant ; a statement by the Minister-was conclusive. 

An appeal was affirmed by seven peers (Viscount Simon, L.C., 
Lord Thankerton, Lord Russell of Killowen, Lord Macmillan, Lord 
Wright, Lord Porter and Lord Clauson). In the Lord Chancellor’s 
opinion all the lords concurred ; it was passed after consultation 
with them. (Incidentally, Viscount Simon, L.C., followed the 
example of Lord Eldon, L.C., who first laid down the rule as 
a principle of law, quite apart from a rule of practice, in a Scottish 
case, and who stated that he took the liberty to communicate 
with the Lord Chief Justice upon the case (Commissioners of the 
Board of Customs for Scotland v. Vass (1822), 1 Sh. Se. App. 229, 
236, 237)). 

The principles which can be collected from the speech of 
Viscount Simon, L.C., can be formulated as follows :— 

(1) ‘‘ When the Crown .. . is a party to a suit, it cannot 
be required to give discovery of documents at all. No special 
ground of objection is needed ”’ (at p. 590 of [1942] 1 All E.R.). 

(2) ‘‘ In practice, for reasons of fairness and in the interests 
of justice, all proper disclosure and production would be 
made ”’ (at p. 591). 

“The candour and completeness of official communications 
might be prejudiced if they were liable to be disclosed in 








subsequent litigation ” (at p. 592). Thus, after a naval collision, 
the report of the officer in command of his ship, being of the 
Royal Navy, is privileged. Thus also, reports by a police officer 
to his superior upon a street accident. The practice in London, 
in a case where no criminal proceedings are being taken, is to 
provide an abstract of the report on the application of a person 
interested in a civil claim—‘‘ an admirable way of reconciling 
the requirements of justice with the exigencies of the public 
service ”’ (ib.). 

(3) ‘“ Documents otherwise relevant and liable to production 
must not be produced if the public interest requires that they 
should be withheld. This test may be found to be satisfied 
either (a) by having regard to the contents of the particular 
document, or (6b) by the fact that the document belongs to a 
class which, on grounds of public interest, must as a class be 
withheld from production ” (at p. 592). 

Objection may be taken either before the trial upon discovery, 
or at the trial when a subpoena is served calling for production of 
the document. 

(4) The decision to object should be taken by “ the political 
head of the department.’’ He should have seen and considered 
the documents and have formed the view that they should 
not be produced either because of their contents, or because 
of the class of documents, e.g., departmental minutes. If 
the Minister is away or ill, or is not the effective head, the 
permanent head may take the objection (at p. 593). 

(5) If the question arises before trial, the proper course is 
for the Minister to object by affidavit (ib.). 

(6) If the question arises on subpana at the hearing, an 
official from the department may, for convenience, produce a 
certificate signed by the Minister, but if the court is not satisfied, 
it can request the Minister’s personal attendance (ib.). 

(7) ‘“‘ A ministerial objection taken in proper form is con- 
clusive ” (at p. 594). The judge is not entitled to decide, nor 
can he be in possession of all the facts to enable him to decide 
for himself, whether production would be against the public 
interest. See the quotations from the cases, at p. 594. 
Order XXXI, r. 19a (2)—entitling the judge to inspect the 

document upon a claim for privilege—does not apply. ‘‘ Privilege ” 
is for the protection of the litigant and can be waived by him. 
The refusal to produce a document because its production would 
be contrary to the public interest is— 

“a principle to be observed in administering justice, quite 

unconnected with the interests or claims of the particular 

parties in litigation’ (at p. 595). 

(8) The decision to exclude the document is the decision 
of the judge. ‘It is the judge who is in control of the trial, 
not the executive ”’ (at p. 595). 

(9) The fact that documents are “ state documents” or 
‘* official ’’ or marked “‘ confidential” is not sufficient justifica- 
tion for objection to produce ; nor that the department or the 
government would be criticised, nor that busy officials might 
be required to attend as witnesses. ‘It is not enough that 
the Minister or the department does not want to have the 
documents produced ”’ (ib.). 

(10) The Minister, in deciding whether it is his duty to 
object, should bear these considerations in mind, but he ought 
not to take the responsibility of withholding production 
except in cases where the public interest would otherwise be 
sacrificed, e.g., where disclosure would be injurious to national 
defence, or to good diplomatic relations, or when the practice 
of keeping a class of documents secret is necessary for the proper 
functions of the public service ”’ (ib.). 

(11) The same principle applies to exclusion of verbal 
evidence which would “ jeopardise the interests of the 
community ”’ (i.). 

(12) These rules are limited to civil actions. The practice 
in criminal trials, where life or liberty may be at stake, is not 
necessarily the same (at p. 591). 

(To be continued.) 








Reviews. 


The Stock Exchange Official Year Book, 1942. Compiled and 
edited by the Secretary of the Share and Loan Department of the 
Stock Exchange, London, E.C.2. Super royal 8vo. pp. exxvii and 
3165. London: Thos. Skinner & Co. (Publishers), Ltd. £4 net. 
War-time conditions have again made the preparation of ‘‘ The 

Stock Exchange Official Year-Book ”’ unusually difficult. Though 

the work of all concerned in its production has been hampered by 

the demands of national service and the exigencies of the censor- 
ship, the contents of this issue have not been as prejudicially 
affected as might have been feared, and both in scope an 

arrangement they follow the previous edition. It is unfortunately 
still necessary to refer readers to the 1940 edition for the Special 

Chapters, General Information, etc., which had to be removed 

last year in order to comply with the requirements of the Paper 

Control. 

The Supplementary Index, containing references to some 
thousands of defunct and other companies, the editorial notices 
of which have been published in previous volumes, can be obtained 
from the publishers at 2s. 6d. per copy. 
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A Conveyancer’s Diary. 


Endowment Policies for Third Parties. 


In Re Webb [1941] Ch. 225; 85 Son. J. 129, Farwell, J., con- 
sidered the effects of an insurance policy taken out by a father 
for the benefit of his infant child. The policy was one issued by 
the Friends Provident and Century Life Office, and as Farwell, J., 
said (pp. 234, 235) that its terms were quite different from those 
of any policy which he had seen before, it may be well to consider 
the case in some detail, especially as the conclusion reached seems 
also to have differed entirely from those in the- comparable 
previous cases. The point to which attention is needed is whether 
the moneys payable under one of these policies are part of the 
estate of the person who takes out the policy or whether they 
belong in equity to the beneficiary. 

As Farwell, J., said in Re Webb (p. 230), the foundation of the 
line of cases on this subject is Cleaver v. Mutual Reserve Fund 
Life Association [1892] 1 Q.B. 147, which ‘ arose out of the 
somewhat notorious death of Mr. James Maybrick with the 
resulting charge of murder against his wife.’’ The policy in that 
case was one taken out by the husband and was an insurance on 
his own life. The insurance company, however, contracted with 
the husband to pay the policy moneys to the insured’s wife 
within three months of his death. Lord Esher, M.R.. commented 
(p. 151) that the policy was unusual and seemed likely to have 
been only recently invented. At common law the position under 
such a contract would be that the only persons who.could sue for 
the sum secured would be the husband (or his executors or 
administrators), since no jus quaesitum tertio can be created by 
contract at common law. Section 11 of the Married Women’s 
Property Act, of course, provides that a policy of assurance 
effected by a husband or wife on his or her own life and expressed 
to be for the benefit of the other spouse or the children shall not, 
while any object of the trust remains unperformed, be part of 
the insurer’s estate, but shall be held by the personal representa- 
tives or by other trustees appointed in writing on trust for the 
named parties. But, even so, the executors or trustees would 
have the legal estate and the rights of the wife or child would 
take effect by way of trust. In the Maybrick case the trust for 
the wife had become illegal through her conviction for the murder 
of her husband, and the polic® moneys were recoverable by the 
executors and were thus free from any trust for the wife. 

As I understand it, s. 11 of the Married Women’s Property Act 
provides only for a special way of attaching a trust to the legal 
estate in policy moneys and for a certain amount of convenient 
machinery. But the section has always rather mystified me, 
since it appears -not to make possible anything ‘previously 
impossible (except for a married woman to take out a life policy). 
So far as I know, it has always been possible for a husband or 
father effectively to declare himself trustee of policy moneys, or 
of anything else, for his wife or child, if he uses the right formule. 
The peculiar thing is how seldom such formulz are in fact used. 

For example, in Re Engelbach [1924] 2 Ch. 348, a testator 
contracted on 3rd February, 1902, with the Norwich Union Life 
Insurance Society that he would pay £99 a year to the society, 
which undertook that if the testator’s daughter (then a month old) 
were still alive on 3rd February, 1923, the society should pay 
£3,000 to the daughter, her executors, administrators or assigns. 
If she died previously the testator or his estate were to get the 
premiums back with interest. In 1912 the policy was converted 
into a paid-up policy for £1,428. The testator died in 1916 and 
the £1,428 became payable in 1923. The summons asked whether 
it was payable to the testator’s trustees as part of his estate or 
to the daughter’s assignees. It will be observed that this policy 
was not one on the father’s own life, and so s. 11 of the Married 
Women’s Property Act did not come in question. Romer, J., 
held (a) that the daughter was an absolute stranger to the contract 
and could not sue on it: she had no legal estate; (b) that she 
also had no equitable estate, since the mere fact that the moneys 
were expressed to be payable to her did not create such an estate. 
Further, the learned judge held that these conclusions were not 
interfered with by the equitable doctrine of advancement : had 
that doctrine applied in the Engelbach case it would have been 
equally applicable in the Maybrick case ; but the Court of Appeal 
in the latter case indicated that, apart from s. 11, there could 
have been no question of a trust arising on the words used. It 
had been argued that the proposal form used in the Engelbach 
case showed that the testator was acting as agent for the child. 
But Romer, J., said that it was in his view “ extraordinarily 
unlikely that a father would purport to enter into such a contract 
as this as agent for his daughter who was one month old, a contract 
which involved the continuous payment of a premium by the 
father.” The learned judge held that the executors took the 
money as part of the father’s estate. 

A similar case occurred in Re Sinclair [1938] Ch. 799, where the 

licy was taken out with the Shanghai Life Insurance Company 
y a godfather for his godson. (There could thus be no question 
under the Married Women’s Property Act.) The proposal form 
stated clearly that the money was to be payable, at the end of the 
period, to the child. The policy was incidentally handed to the 
infant’s father so that he could collect the money for his son in 
due course, The proposer having died a dozen years before the 


‘tive objected to going on paying premiums. 


maturity of the policy, it was held by Farwell, J., following 
Re Engelbach, that the moneys formed part of the estate of the 
deceased. 

I think that there can be little doubt that the rules of law-and 
equity which were applied in those cases operated to defeat the 
intentions of the parties who took those policies out. I cannot 
help feeling that people do not go to the trouble of taking out 
special policies, nominating third persons to receive the money, 
unless they mean to benefit those third persons and not their 
own estates. And Farwell, J., said in Re Sinclair that he regretted 
the conclusion at which he felt bound to arrive. Nor, indeed, do 
I think that it is quite as unlikely as Romer, J., suggested, that 
a father would bind himself to pay a premium to provide a fund 
for a child and not for himself. I should have thought that it 
was often done, and most people who do it would be horrified 
to hear that the fund thus achieved was going to be available to 
improve the lot of their own creditors. 

In Re Webb it appeared that an ingenious practitioner had 
thought of forms of words to do what most insurers desire. The 
proposal form made it clear that the child and not the father was 
the assured. The father came in merely as proposer. The policy 
itself was expressed to be on the life of the child. The father was 
there described as being desirous to effect an assurance ‘‘ on the 
life on behalf of and for the benefit of’ the child. The policy 
moneys were payable to the personal representatives of the child 
on his death over twenty-one. On his death under that age the 
premiums were returnable to the father. There were various 
options, expressed to be exercisable in the child’s infancy by the 
father on the child’s behalf. 

The learned judge took the view that those combinafions of 
words did actually make the father or his personal representatives 
trustees for the child, so that the policies were held on trust for 
the child and not as part of the father’s estate. The father, 
indeed, could get no benefit for himself in any circumstances. 
The only way in which he could get anything at all in his own 
right was if the child died under twenty-one and the premiums 
were repaid. Even this interest terminated on the child attaining 
twenty-one, and there were express words saying that on that 
event all interest of the father’s in the policy or policy moneys Wwas 
to disappear. 

Re Webb can, I think, be taken as establishing that if a policy 
is framed in substantially the words there used it is not part of 
the parent’s estate. I think that this conclusion stands on the 
fact that the tenor of the documents was such that it was manifest 
that the father was creating a trust of anything receivable under 
the policy (except premiums returned if the child died young). 
I do not think that it is necessary to go'so far as to say that the 
father was acting as agent for the child in any but a popular 
sense; if one were to adopt that conception and to treat it 
seriously it would, I think, follow that the infant would have 
rights against the father’s estate if the father died before the 
child attained his majority and if the father’s personal representa- 
I do not think 
Farwell, J., used language from which such a conclusion would 
necessarily follow. But he did, undoubtedly, hold that the 
policy (which had not matured at the father’s death) was held by 
his personal representatives on trust for the child and not as 
part of the estate. It would follow that if the insurance company 
failed to pay up at maturity, the child could compel the personal 
representatives, who wouid alone have the legal right to sue on the 
contract, to sue and to hold the sums recovered on trust for him. 








Obituary. 
A/C2 D. E. B. ATTWOOL. 

A/C 2 Dennis Edgar Barton Attwool, a law student articled 
to Messrs. H. Howard & Co., solicitors, of 90, Queen Street, 
Cheapside, E.C.4, was killed recently when a transport aircraft 
crashed into a hill in India. He had passed his preliminary 
and intermediate examinations. 

Mr. T. O. LEE. 

Mr. Thomas Oliver Lee, solicitor, of Messrs. Lee, Crowder 
and Co., solicitors, of Birmingham, died on Tuesday, 28th July, 
aged sixty-six. Hg was educated at King Edward’s School, 
Birmingham, and Lincoln College, Oxford. In 1903 he was 
admitted a solicitor, and joined his father’s firm, becoming a 
partner a year later. 

Mr. E. B. NICHOLS. 

Mr. Ernest Barnard Nichols, solicitor, of Messrs. Timbrell, 
Deighton & Nichols, solicitors, of 3, Laurence Pountney Hill, 
E.C.4, died on Thursday, 6th August, aged sixty-seven. He 
was admitted in 1922, and was Liveryman and Clerk to the 
Worshipful Company of Horners. 





There were 2,983 prosecutions under the Food Control Orders during 
June, of which 2,738 were successful ; 139 wholesalers, 1,256 retailers, and 
1,343 other offenders were convicted. 

Mr. Frank Powell, one of Tower Bridge Police Court Magistrates, now 
sits at Clerkenwell Police Court. He takes the place of Mr. Walter Hedley, 





K.C., who went to Marlborough Street Police Court last year and will be 
associated with Mr, W, J. H, Brodrick. 
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Landlord and Tenant Notebook. 


Inevitable Accident. 


‘THE answer to that,’’ said Simonds, J., in the course of his 
judgment in Cook v. Taylor (1942), 86 SoL. J. 217, “is that 
flood or fire on the one hand, and requisition on the other, are 
two different things.’’ His lordship was dealing with a claim 
for specific performance of a contract to purchase a dwelling- 
house, which had been requisitioned before completion ; and 
the argument so disposed of was to the effect that from the 
date of purchase the purchaser held it subject to any misfortune 
which might befall, ‘‘ flood or fire or requisition by the appropriate 
authority.’’ The point has, prima facie, little to do with that 
branch of our law to which this Notebook is devoted; but 
it does at least recall sundry attempts by parties to leases, whose 
calculations have been upset by events expected by neither 
themselves nor the other parties, to evade the consequences. 

On at least two occasions, such attempts have been based 
on the words ‘ inevitable accident,’’ namely, in Saner v, Bilton 
(1878), 7 Ch. D. 815, and in Manchester Bonded Warehouse Co. 
v. Carr (1880), 5 C.P.D. 5067. In the one they occurred in a 
proviso ; in the other, in a tenant’s covenant to repair, or rather 
in a phrase qualifying that covenant. 

The plaintiff in Saner v. Bilton let a newly erected warehouse 
to the defendant for a term of fifteen years at an annual rent 
of £1,400, the proviso running, ‘“‘ in case the said warehouse and 
building, or any part thereof respectively, shall at any time 
during the said term be destroyed or damaged by fire, flood, 
storm, tempest or other inevitable accident, then the said yearly 
rent hereby reserved, or a just proportion thereof, according 
to . . . shall cease or abate, so long as the same premises shall 
continue wholly or partly untenantable or unfit for use and 
occupation in consequence of such destruction or damage.”’ 

A few months after the defendant had entered, a beam broke ; 
a few months after that a wall bulged and sank; some fifteen 
months later, the opposite wall did likewise. During the execution 
of the repairs the defendant was unable to use the warehouse, 
and one question dealt with in the action was whether he was, 
in consequence, entitled to an abatement of rent. 

Two points were taken. One touched upon in the course 
of argument, was whether—assuming the disrepair to be the 
consequence of the condition of the building, for which the 
lessor was, under a covenant, responsible—this was a case of 
inevitable accident. How, asked Fry, J., can the necessary 
result of the condition of the buildings be called ‘‘ inevitable 
accident.’ Counsel for the tenant urged that the defect was 
a latent one, that it arose from the landlord’s own default, and 
that the result was “ inevitable ’’ unless he did something to 
prevent it. The other point was whether in the context those 
two words applied to what had happened. It was substantially 
by reference to the latter point that the learned judge held that 
the ejusdem generis applied and that the proviso consequently 
did not. 

‘** Now it is to be observed,”’ his lordship said, ‘‘ that the words 
‘inevitable accident’ are coupled with the word ‘ other,’ which 
seems to show to some extent that they are to be construed by 
the rule ejusdem generis, that is, the inevitable accident pointed 
at is one of a kind similar to ‘ flood, fire, storm, or tempest ’ 
referred to in the earlier words. . I think the words do not 
apply to things existing at the time of the contract, or to the 
natural result of things existing, which were known or might have 
been known to the contracting parties.’”’ The judgment did, 
however, afford some guidance on the question whether apart 
from context the damage could be said to be due to inevitable 
accident. “It is to an ‘inevitable accident,’ but here the 
accident, according to the defendant’s own case, might have been 
avoided if the building had been properly constructed.” 

The parties in Manchester Bonded Warehouse Co. v. Carr were 

also landlord and tenant .of a warehouse which had collapsed. 
In this case the cause was overloading of a floor by a sub-tenant 
of that floor, and in answer to a claim for damages based on a 
tenant’s covenant to keep the inside of the premises in good and 
substantial repair, the tenant relied on the following qualification : 
“* damage by fire, storm, or tempest, or other inevitable accident, 
and reasonable wear and tear only excepted.’” The matter came 
before the court by way of a case stated, and in their judgment 
the learned judges were content to agree with Fry, J., in the 
last-mentioned decision in thinking that the words meant some 
accident ejusdem generis. 
: We can, therefore, take it as established that where the words 
‘inevitable accident ’’ are preceded by words specifying fire, 
flood, storm and tempest, the ejusdem generis rule will apply. A 
full discussion of the nature and scope of that rule would be out of 
place here, but reference may be made to the exhaustive review 
of the subject to be found in the judgment of Magnhild (S.S.) v. 
McIntyre Bros. & Co. [1920] 3 K.B. 321. 

While, if any grantor or covenantee should be found to have 
accepted a qualification indicating no genus, the remarks of 
Fry, -J., at least, suggest that it would not apply to disrepair due 
to the faulty construction of the subject-matter of the demise or 
covenant, 
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| 
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- the tenant for the duration of*the war. 


Apart from covenant, the common law position is as stated in 
Paradine vy. Jane (1647), Aleyn 26: where a party, by his own 
contract, creates a duty or charge upon himself, he is bound to 
make it good if he may, notwithstanding any accident by inevitable 
necessity, since he might have provided against it by his contract, 
Of course, this ‘‘ you should have thought of that before ” 
attitude has frequently been frowned upon by the Legislature, 
Paradine v. Jane itself being abrogated by the Landlord and 
Tenant (War Damage) Act, 1939. Some such words as ‘‘ not- 
withstanding any contract to the contrary” are a common 
feature in statutes affecting landlord and tenant nowadays; the 
Rent Restrictions Acts, recently cited by Lord Barnby in the 
debate on the War Damage (Amendment) Bill (see ‘* Current 
Topics ’’ in our last week’s issue, 86 Sou. J. 219) are but one 
instance among many. The position of parties to a repairing 
covenant when the present restrictions on building prevent 
performance was discussed in the ‘‘ Notebooks,’’ 21st March 
and 18th April last (86 Sor. J. 81, 110). 








Our County Court Letter. 


Vicarages and the Rent Acts. 


In Bishop of Gloucester v. Cunnington, recently heard at 
Cheltenham County Court, an application was made for an order 
for the possession of the vicarage at Charlton Kings. The case 
for the plaintiff was that the defendant had been granted a 
tenancy by the previous incumbent. Having been a chaplain 
in the R.A.F., the previous incumbent had been permitted by 
the plaintiff to live outside his benefice. A condition of the 
tenancy had been that it was terminable upon the grantor ceasing 
to be the incumbent. Having been appointed Bishop of Madras, 
the previous incumbent had resigned. His successor could not 
be licensed to the living until he could take up residence in the 
vicarage. Owing to the defendant refusing to quit, the new 
incumbent could not take up his duties. The defendant’s case 
was that he was the last person to desire to hold up the spiritual 
life of the parish. He had been unaware of the condition that 
his tenancy should cease with the previous incumbent’s tenure 
of the living. The defendant understood that he had become 
In the absence of 
alternative accommodation, the defendant ¢laimed protection 
as a statutory tenant. Vicarages were not excluded from the 
Rent Acts, and there was no legal requirement that they should 
only be occupied by rectors or vicars. The plaintiff’s contention 
was that the Rent Acts did not apply to rectories or vicarages. 
His Honour Judge Kennedy, K.C., rejected this contention and 
gave judgment for the defendant, with costs. 


Decisions under the Workmen’s Compensation Acts. 
Home Guard’s Death at Work. 


In Slater v. Baggeridge Colliery, Ltd., at Dudley County Court, 
the applicant claimed an award in respect of the death of her 
husband. The deceased, at the age of forty-six, had been drowned 
in a reservoir on the respondents’ premises, while on patrol duty 
as a Home Guard. Although originally employed as a spotter 
and fire-watcher, the deceased had been told to enrol in the 
Home Guard, in order that he might be armed. Under the 
instructions of the Mines Department, a company of the Home 
Guard had been formed at the colliery. At the time of his death, 
the necessary certificate of the acceptance of the deceased by the 
Home Guard had been neither completed nor signed. The case 
for the applicant was that the deceased had died by accident 
arising out of and in the course of his employment. This was 
denied by the respondents, whose case was that the deceased was 
not in their employment, but was in the service of the Crown at 
the date of his death. His Honour Judge Caporn rejected the 
contention that, as the respondents could not dismiss the deceased, 
and had not the power of controlling his work, the contract was 
not one of employment by the respondents. The evidence was 
that the deceased was in the same position as an employee who, 
as a Home Guard, was permitted by his company commander to 
wear uniform and carry arms while at work, to be ready for duty 
as a soldier if necessary. The hours of work and the duties of 
the deceased were fixed by the respondents, who alone could 
vary or excuse the performance of such duties. Even if the 
contract had specifically provided for the deceased to perform 
his duties under the direction of the military authority, the 
contract would not merely on that account cease to have been 
one of employment. The contract between the deceased and the 
respondents had all the essential features of a contract of service. 
The result was that the deceased, at the time of his death, was 
in the respondents’ employment. An award was made of £300, 
with costs, subject to a stay of execution. 


Mr. J. H. Thorpe, 0.B.E., K.C., has been appointed Chairman of the 
Central Price Regulation Committee in succession to Mr. Raymond 
Evershed, K.C., who has been appointed a Regional Coal Controller by 
the Minister of Fuel and Power. Mr. Thorpe was called by Lincoln’s Inn 
in 1906 and took silk in 1935. He has been Recorder of Blackburn since 
1925 and is Deputy Chairman of the Middlesex Quarter Sessions. 
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To-day and Yesterday. 


LEGAL CALENDAR. 

10 August.—The great Tichborne case has overshadowed all 
similar impostures, yet a case almost as dramatic was heard 
before a crowded court at the Gloucester Assizes in 1853. The 
claimant, a sallow, middle-sized man with iron-grey hair, calling 
himself Sir Richard Hugh Smyth, Bart., sought to assert, by 
means of an action for ejectment, his right to estates worth 
£30,000 a year. He said he was the son of Sir Hugh Smyth, who 
died in 1824, by a secret marriage in Ireland in May, 1796. His 
mother, he alleged, died in childbirth next year and his father, 
then planning to marry the Bishop of Bristol’s daughter, had 
kept his existence secret, and sent him to live in the family of a 
Warminster carpenter named Powis. He produced a family 
Bible recording the marriage and his baptism and two elaborate 
documents with Sir Hugh’s signature declaring him his son. 
There were seals, rings, family trinkets and an array of fifty 
witnesses. But on the third day of the hearing, the 10th August, 
the claimant broke down under cross-examination. A London 
tradesman, reading the account of the proceedings in The Times, 
recognised the description of some trinkets which he had sold 
him and engraved by his order. This information he telegraphed 
to the defendant’s counsel, Sir Frederick Thesiger. The claimant’s 
counsel retired from the case ; he himself was put into the custody 
of one of the javelin men, and subsequently be was convicted of 
forgery and sentenced to twenty years’ transportation. 

11 August.—On the 11th August, 1843, an action for trespass 
involving the possession of Brougham Hall, Lord Brougham’s 
mansion, was tried at the Appleby Assizes. The defendant, 
Thomas Bird, who challenged his title, had trespassed on the 
estate, and in exercise of his claim taken a horse from the stable. 
It appeared that in 1726 James Bird, an attorney, was the owner 
of the place and his two granddaughters sold the interest of the 
Birds to Lord Brougham’s great-great-uncle for £5,000. The 
defendant’s attempt to make Lord Brougham now prove his title 
failed on the ground that he had no right to interfere with the 
property. There was a verdict for the plaintiff for 40s. damages. 

12 August.—On the 12th August, 1687, Thomas Cartwright, 
afterwards Bishop of Chester, recorded in his diary the opening 
of the Lancaster Assizes: ‘‘ I went with Judge Powel to the 
Church; Sir Richard Allebone and the Catholics went at the 
same time to the schoolhouse where they had mass and a sermon ; 
we had none of the best; *twas preached by Mr. Turner whom 
I chid for his extemporary prayer and sermon of both of which 
he promised, amendment for the future. I heard Sir Richard 
Allebone give the charge, in which he took notice that no 
protestant but myself, my Lord Brandon and Sir Daniel Fleming 
came out to meet them, which was a great disrespect to the 
King’s Commission.”’ The religious troubles of James II’s reign 
were already acute. 

13 August.—On the 13th August. 1779, the Deputy Recorder 
of London made his report to the King in Council on the seven 
convicts under sentence of death in Newgate. Michael Brannon 
and Martin Gallavan, two highwaymen, Thomas Ricketts, a 
housebreaker, Lucy Johnson, a negress, who had committed a 
robbery in a bawdy house, and James — condemned for 
rape, were all ordered for execution, though the woman was 
afterwards reprieved. Kenneth M’Kenzie and Patrick Doyle, 
horse stealers, were respited during His Majesty’s pleasure. 

14 August.—When Anne Whale of Horsham married a steady 
young man her mother hoped it would settle her, for she had a 
rebellious disposition and had once left home for a time and got 
into bad company. But her husband was all too sober for her, 
and while they were lodging with Sarah Pledge, a distant relative, 
the women, who were both very much of the opposite tempera- 
ment, decided to get rid of him. First they tried roasted spiders 
in his beer without success and then Sarah bought some poison 
which Anne slipped into a pudding for his supper while he was 
playing with his child. He died next day, and at the inquest the 
jury found a verdict of wilful murder. Both women were tried 
and condemned to death. On the 14th August, 1752, they were 
executed at Horsham, Sarah being hanged and Anne burnt, 
which meant that she was first strangled at the stake before the 
fire was lighted. She was only twenty-one. 

15 August.—Walter Scott was born at Edinburgh on the 
15th August, 1771. His father (the original of the elder Fairford 
in ‘‘ Redgauntlet ’’) was a writer to the signet, the first of an old 
Border family to adopt town life and a learned profession. He 
meant his son, who was apprenticed to him in his sixteenth 
year, to follow him in his business, but young Walter preferred 
the Bar, and in 1792 was admitted to the Faculty of Advocates. 
Though he read law assiduously and took his full share in the 
social life of his fellows, he aimed not so much at successful 
practice as at a comfortable appointment, leaving him free for 
literary and historical work. Thus in 1799 he became sheriff 
depute of Selkirkshire, and in 1806 he obtained the reversion of 
the office of Clerk of Session, faithfully discharging his duties 
in the court for twenty-five years during the height of his activity 
as a writer. He was a strange figure, this man of immense 
Vitality, leading a multiplicity of different lives, as lawyer, as 





laird of Abbotsford, as social figure in Edinburgh, as editor and 
publisher, as antiquarian, as poet, as anonymous novelist, for 
his authorship of the Waverley Novels was long concealed and 
unsuspected. Strange too is the circumstance that five years 
before his birth his mother fell into a trance and, being declared 
dead by the physicians, was laid in the church vaults. She 
was roused to life when the sexton, attempting to steal her rings, 
broke open the coffin and slashed her fingers with his knife. 

16 August.—On the 16th August, 1839, Jakob Ehlert, a 
Prussian, mate of a trading vessel called the ‘‘ Phoenix,’’ was 
hanged at Durham for the murder of Johan Burgholtz, the captain, 
whose body had been found on a shoal of sand at Sunderland. 
He was convicted on the evidence of a boy named Muller, a 
member of the crew, but steadily and solemnly denied his guilt, 
declaring that Muller struck the fatal blows. On the scaffold 
he was perfectly calm and fearless, glanced at the cord above him 
and gently shook his head. 


Scots MARRIAGE. 

During the hearing of a recent motion before Mr. Justice 
Bennett in support of which the applicant alleged a marriage 
by declaration in Scotland, the judge asked counsel: ‘‘ You say 
that if you go in Scotland to an hotel with a lady you become 
husband and wife ?’’ And the reply was: ‘‘ That was so until 
quite recently! That constituted a marriage by declaration.” 
But did it? Not according to ‘‘ The Tourist’s Matrimonial 
Guide through Scotland,” by Lord Neaves. Here are, the first 
two verses: 

‘* Suppose the man only had spoken, 
The woman just given a nod: 
They’re spliced by the very same token 
Till one of them’s under the sod. 
Though words would be bolder and blunter, 
The want of them isn’t a flaw ; 
For nutu signisque loquuntur 
Is good consistorial law. 
If people are drunk or delirious 
The marriage of course will be bad. 
Or if they’re not sober or serious 
But acting a play or charade. 
It’s bad if it’s only a cover 
For cloaking a scandal or sin ; 
Or talking a landlady over 
To let the folks lodge at her inn.’’ 

Relying on those last four lines Marshall Hall in 1899 won a 
case before Mr. Justice Barnes. A grave Scots lawyer called 
by the other side to give evidence of Scots law had to admit 
that they were an accurate summary, and the judge held that 
they exactly covered the facts. 








Correspondence. 


Deferment of Solicitors’ Clerks. 

Sir,—It occurs to me that in view of the already very depleted 
staffs in solicitors’ offices, and the further notices (N.S. 217) now 
being served by the Ministry of Labour on solicitors in respect of 
their few remaining clerks within the registration age, that 
consideration has not been given to the fact that it is due to the 
professional work of solicitors preparing Inland Revenue affidavits, 
succession, residuary and legacy duty accounts, etc., the Revenue 
is able to collect-approximately £100,000,000 a year in death and 
stamp duties, and which work is at present being carried out by 
solicitors already very inadequately staffed. It would appear, 
therefore, that the skeleton staffs still remaining and assisting 
in this work of national importance should logically be treated 
on the same basis as, say, clerks in the Estate Duty Office, and in 
particular, clerks who could only be employed on non-combative 
service. H. JENKINS. 

Holyhead. 

27th July. 





Charitable Bequests. 

Sir,—Various charities with different objects have very similar 
titles and money is at times wasted in trying to determine which 
particular body a testator really desired to benefit. 

May I, through your valuable paper, ask those making 
charitable bequests and their legal advisers, to ascertain positively 
the correct title of the charity intended to be benefited. 

As chairman of the Yorkshire Council of the British Empire 
Cancer Campaign, I know of certain bequests intended for that 
Council which have not reached it. Our correct title is ‘‘ The 
Trustees for the time being of the Yorkshire Council of the 
British Empire Cancer Campaign.” 

Leeds, 1 

28th July. 


Mr. Samuel Howard Coop, solicitor, of Bispham, left £29,146, with net 


personalty £29,083. 
Mr. Benjamin Hall, solicitor, of Wolverhampton, left £23,794, with net 
personalty £20,190. 





HAROLD MACKINTOSH, 
Chairman. 
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Notes of Cases. 
HOUSE OF LORDS. 


Westminster Bank, Ltd., and Another v. Edwards and 
Another. 


Viscount Simon, L.C., Lord Atkin, Lord Wright, Lord Romer and 
Lord Porter. 24th March, 1942. 


Emergency legislation—Landlord and tenant—Premises damaged by enemy 
action—Multiple lease—Question of fact for county court judge—()uestion 
agreed between parties—Substitution ly Court of Appeal of own finding 
that no multiple lease—Validity—Landlord and Tenant (War Damage) 
Act, 1939 (2 & 3 Geo. 6, c. 72), ss. 15, 24. 

Appeal from a decision of the Court of Appeal (1941), 57 T.L.R. 608. 


The appellants, Westminster Bank, Ltd. (“the lessor”), were the 
executors of one, Hazel, who in July, 1922, demised to the respondents, the 
head-lessees, a block of buildings in London for twenty-one years from 
September, 1922. The premises consisted of a large building with a base- 
ment, ground floor and four floors above, with an annexe with a basement, 
ground floor and first floor. The head-lessees had sub-let the basement 
and ground floor of the main building and of the annexe to one, Tipper ; 
the first, second and third floors of the main building and the top floor of 
the annexe to Lovell & Christmas, Ltd., who subsequently assigned their 
sub-lease to Leicester, Lovell &-Co., Ltd. ; and the top floor of the main 
building to one, Whiting. There was a common staircase which communi- 
cated fromthe ground to all upper floors, and also a lift which served some 
of the floors. In September, 1940, when all those sub-tenancies were 
subsisting, the premises were damaged by enemy action. The top storey 
was almost entirely destroyed and became quite unusable. Less serious 
damage was done to the other parts of the building. The lift in the main 
building was destroyed. On the 26th September the head-lessees gave 
notice to the lessor of disclaimer of their lease under the Landlord and 
Tenant (War Damage) Act, 1939, with particulars of the underleases. 
The head-lessees had already received from Whiting notice of disclaimer 
of his sub-lease, and on the 11th October Leicester, Lovell & Co., Ltd., 
similarly gave notice to the head-lessees of disclaimer of their sub-lease. 
It was not disputed that, if the letting of the basement and ground floor 
were separately regarded, the damage to that portion of the building did 
not justify disclaimer of that sub-lease. On the 17th October, 1940, the 
lessor applied to Judge Engelbach in the Shoreditch County Court, under 
s. 15 of the Act, for determination of the question whether it was equitable 
to allow the head-lease to be disclaimed either wholly or as respects one or 
more of the respective tenements comprised therein, the particulars attached 
to the application stating that the premises comprised in the lease “ are 
used or adapted for use as two or more separate tenements,” that being the 
definition of a ‘‘ multiple lease ” in s. 24 of the Act, and it being to multiple 
leases alone that s. 15 applied. The head-lessees, respondents to the 
application, did not dispute that the lease was a multiple lease, and 
consequently no evidence was called to prove that the demise fell within 
that definition. The whole argument before the county court judge was 
conducted on that basis. Further, the judge, who had inspected the 
premises at the request of the parties, embodied in his findings the statement 
that the buildings comprised in the lease were “ used or adapted for use as 
two or more separate tenements,” and that the lease was a multiple lease. 
The main question in dispute before the county court judge was whether 
the only portion of the premises in respect of which it was equitable to allow 
disclaimer of the head-lease was the top storey occupied by Whiting (as 
was contended by the lessor), or the part disclaimed should also include 
the intermediate floors occupied by Leicester, Lovell & Co., Ltd. (as was 
contended by the head-lessees). The county court judge decided that 
issue in favour of the’ lessor. The head-lessees appealed to the Court of 
Appeal, alleging that the county court judge had made errors in law, and 
that there was no evidence on which he could find that it was not equitable 
to allow them to disclaim the intermediate tenement. During the argument 
the Court of Appeal itself took the objection that the lease of July, 
1922, was not a multiple lease, and therefore did not come within s. 15 of 
the Act, and on that ground allowed the appeal, directing that the order of 
the county court judge should be wholly set aside and that the application 
to him under s. 15 should be dismissed as incompetent. The lessor’s 
executors now appealed. 

Their lordships took time. 

Viscount Simon, L.C., said that the Court of Appeal’s way of disposing 
of the case was impossible to accept. The question whether a lease of 
premises was a multiple lease within the definition was one of fact as to 
use and adaptation for use. If the question of fact were in issue between 
the parties it would be necessary to have evidence on those matters, and it 
might be that architects or surveyors would be called as to the nature of 
the structure, and that the series of sub-leases would be produced and 
examined. None of those things had been done at the trial because the 
whole matter was agreed. The Court of Appeal had laid down the 
proposition that ‘“‘ the lease of a single hereditament does not become a 
‘multiple lease’ within the definition of s. 24 merely because the tenant, 
there being no covenant to the contrary in the lease, sub-lets portions of 
that which was let to him as a whole.”” He (the Lord Chancellor) must not 
be understood to accept that proposition, but, even if it were correct, 
where was the ground for saying that that was the reason, and the only 
reason, why the parties in the present case had agreed that they were dealing 
with a multiple lease ? If the premises were “ adapted for use ” as separate 
tenements, the lease was rightly regarded as a multiple lease, however the 
premises were used. He was forced to the conclusion that there were no 
sufficient materials before the Court of Appeal to support the ruling that 





the lease was not a multiple lease. Whether a lease was a multiple lease 
was (subject to possible appeal on questions of law arising out of facts found) 
a matter for the county court judge to decide. Here, not only had the 
parties agreed that the lease was a multiple lease, but the judge, after 
inspecting the premises, included among his findings an express decision 
to that effect. The interests of justice and the proper dispatch of business 
would be better served if the House dealt there and then with the issues 
which counsel for the head-lessees wished to raise in the court below ; but 
that must not be taken as a precedent. His lordship, having considered 
that matter, said that the appeal should be allowed and the county court 
judge’s judgment restored. : 

The other noble and learned lords concurred. 

CounseL: M. Turner-Samuels ; Safford and A. L. Stevenson. 

Soritcrrors: H.C. Morris, Woolsey, Morris & Kennedy ; Waller, Neale 
and Houlston. 

[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


KINGS BENCH DIVISION, COURT OF APPEAL 
AND HOUSE OF LORDS. 


Fibrosa Société Anonyme v. Fairbairn, Lawson, Combe, 
Barbour, Ltd, . 
Tucker, J. 7th March, 1941. 

MacKinnon and Luxmoore, L.JJ., and Stable, J. 15th May, 1941. 
Viscount Simon, L.C., Lord Atkin, Lord Russell of Killowen, Lord 
Macmillan, Lord Wright, Lord Roche and Lord Porter, 15th June, 1942. 
Contract— War—Frustration. 

Appeal from a decision of Tucker, J. 

The plaintiffs, a Lithuanian company, and the defendants, a company 
carrying on business at Leeds, entered into a contract dated the 12th July, 
1939, for the delivery by the defendants to the plaintiffs of certain machines 
for £4,800, the goods to be delivered c.i.f. Gdynia, in Poland. Delivery 
should have been made in or about October, 1939. On and from the 
23rd September, 1939, Gdynia was in enemy-occupied territory within the 
meaning of the Trading with the Enemy Act, 1939. One thousand pounds 
was paid by the plaintiffs to the defendants under the contract. It was 
the intention of the plaintiffs to work the machinery in neutral territory. 
The defendants in December, 1939, repudiated the contract on the ground 
that it had been frustrated. On the 5th September, 1939, the Trading with 
the Enemy Act, 1939, was passed. By s. 1 (2) “.. . a person shall be 
deemed to have traded with the enemy (a) if he has . . . (i) . . . traded in, 
or carried, any goods consigned to or from an enemy or . . . enemy 
territory . . .” © The plaintiffs brought this action claiming specific perform- 
ance of the contract or the return of the £1,000 paid under it. It was 
contended for the defendants that the contract was frustrated from the 
moment when Gdynia became occupied by the enemy by the joint effect of 
that occupation and the passing of the Trading with the Enemy Act. It 
was argued for the plaintiffs that the parties had provided in the contract 
for the precise events which had happened, by saying that, in the case of 
war, the contract was to be suspended for a reasonable time. 

Tucker, J., said that in his opinion the mere outbreak of war between 
Poland and Germany or Great Britain and Germany had not the effect of 
frustrating this particular contract, but he had come to the conclusion that, 
from the moment Gdynia was occupied by the enemy, the contract became 
frustrated by reason of the Trading with the Enemy Act, and that to have 
continued to carry out the contract would have involved a breach of the 
Act, as the defendants would have been trading in or carrying goods destined 
for enemy territory if they had performed their obligations under the con- 
tract. That was not conclusive because the plaintiffs argued that even if the 
mere delivery of the goods in Gdynia would have been a breach of the Act, 
so long as the defendants did not actually deliver the goods in Gdynia, the 
contract still continued in a state of suspense. The case was covered by 
such cases as Metropolitan Water Board v. Dick, Kerr & Co., Ltd. [1918] 
A.C. 119. This was not a case where one of the parties was a subject of a 
country at war with this country. His lordship referred to the judgment 
at p. 126, and to Ertel Bieber & Co. v. Rio Tinto Co., Ltd. [1918] A.C. 260, 
at p. 275, and said that in his opinion the contract was not merely suspended 
under the condition providing for suspension. The plaintiffs, however, 
further argued that, even so, so long as Gdynia was regarded as the con- 
tractual place of delivery, the insertion of the words “ c.i.f. Gdynia ”’ as the 
place of delivery was merely for the benefit of the plaintiffs, and that they 
were entitled to waive that requitement, and did so before the defendants 
repudiated the contract by saying that they were willing to take delivery 
either at Riga or Leeds. If they were entitled to do that and to hold the 
defendants to the contract in other respects, then, it was contended, no 
question of infringement of the Act arose. The defendants replied that the 
insertion in the contract of the place of delivery was not solely for the 
benefit of the purchaser, but was a term of the contract on which the vendor 
was entitled to insist and they relied on Maine Spinning Co. v. Sutcliffe and 
Co., 34 T.L.R. 154. Counsel for the defendants also referred to Wackenbath 
v. Marson (1812), 3 Camp. 270. If the seller were only bound to deliver to 
the place specified in an f.o.b. contract, the same must be true of a c.i.f. 
contract. The plaintiffs sought to distinguish those cases from the present 
on the ground that the contract here was a c.i.f. contract, but he (his 
lordship) naturally followed and accepted those decisions. The plaintiffs 
asked for a return of the £1,000 which had already been paid, though 
counsel agreed that if the contract had been frustrated he could not recover 
it so long as Chandler v. Webster and Girling [1904] 1 K.B. 493, remained 
the law; he formally took the point in order to preserve his position. 
There must be judgment for the defendants. The plaintiffs appealed. 

(Cur. adv, vult.) 
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JUDGMENT OF THE COURT OF APPEAL. 

MacKrynon, L.J., reading the judgment of the court, said that if the 
plaintiffs could, as Tucker, J., had rightly held, under Chandler & Webster, 
supra, have no claim for return of the £1,000, then, logically, the defendants, 
if they had filed a counter-claim, might have had judgment against the 
plaintiffs for the £600 ; but there was no such counter-claim. Tucker, J., 
was right in his decision. The argument that there could be no frustration 
by reason of the German Polish War, because cl. 7 of the contract provided 
that, should dispatch be delayed by, inter alia, war “ a reasonable extension 
of time shall be granted,” and that there could not*be frustration by an 
implied term of the contract when its terms had expressly provided for the 
contingency that was said to have caused the frustration, was unsuccessfully 
urged in several cases, notably Bank Line, Ltd. v. Arthur Capel & Co. 
[1919] A.C. 435, and, more recently, in T'atem v. Gamboa [1939] 1 K.B. 132. 
Its unsoundness was implicit in Jackson v. Union Marine, L.R., 10 C.P. 125. 
Here the parties provided for an extension of time if war produced a minor 
delay so as to require “‘ a reasonable extension,” but this war and its effect 
were not of that character; and a war in which the countries of both 
contracting parties were engaged, even as allies, was not likely to be of that 
character. His lordship referred to Geipel v. Smith, L.R., 7 Q.B. 404, at 
p. 414. The contention of the plaintiffs that the defendants could carry 
out the delivery of the machines by shipment to Riga, or at Leeds, involved 
the unacceptable proposition that if a contractor were relieved from the 
obligation of his contract, but in such circumstances that he could take some 
action which would confer the same benefit to the other contractor as if the 
actual contract could be carried out, he would be bound to take that other 
action. As for the £1,000, Scottish law as laid down in Cantiare v. Clyde 
Co. Cantiare San Rocco S.A. v. Clyde Shipbuilding and Engineering Co. 
[1924] A.C. 226, differed from English law as laid down in Chandler v. 
Webster, supra. If the House of Lords should hold the latter case wrongly 
decided some inquiry would be necessary to determine how much, if 
anything, of the £1,000 the defendants should restore to the plaintiffs. The 
appeal failed. 

The plaintiffs appealed. 

JUDGMENT OF THE HOUSE OF LORDS. 

Their lordships took time. 

Viscount Simon, L.C., said that the principle with regard to the clause 
in the contract that “if dispatch should be hindered or delayed by any 
cause beyond our reasonable control including . . . war . . . a reasonable 
extension of time shall be granted ’’ was that, where supervening events 
not due to the default of either party rendered performance of a contract 
indefinitely impossible, frustration ensued even though the parties might 
have expressly provided for the case of a limited interruption, and the 
present war must be held to have caused frustration of the contract. Further, 
since Gdynia had been occupied by Germany, a British subject could not 
lawfully deliver goods at Gdynia and the contract could not be further 
performed because of supervening illegality. As for the main contention, 
although the rule in Chandler v. Webster, supra, that money paid before 
the date of frustration could not be recovered, had been considered to be 
the law of England for nearly forty years, the primary duty of their lordships 
was to secure that the law on that important matter was correctly expounded 
and applied, and if the view which had hitherto prevailed was founded on 
a misapprehension of legal principles it was of great importance that those 
principles should be correctly defined. On a review of the authorities, 
his lordship concluded that the rule in Chandler v. Webster, supra, was 
wrong, and that the plaintiffs were entitled to recover the £1,000 which 
they had paid. The claim of a party who had paid money under a 
contract to recover it on the ground that the consideration for which he 
paid it had totally failed was not based on any provision contained in the 
contract, but arose because in the circumstances which had happened 
the law gave a remedy in quasi-contract to the party who had not obtained 
that for which he had bargained. It was the failure to distinguish between 
(1) the action of assumpsit for money had and received in a case where 
the consideration had wholly failed, and (2) an action on the contract itself, 
which explained the mistake which had been made in applying English 
law to this subject-matter. While the result now reached obviated the 
harshness with which the previous view treated the party who had made 
a prepayment, it could not be regarded as dealing fairly with the parties 
in all cases. ‘The party compelled to return the money prepaid might have 
incurred expenses in connection with the carrying out of the contract more 
than equivalent to the money which he had to repay for reasons which 
were no fault of his. It must be for the Legislature to decide whether 
provision should be made for an equitable apportionment of prepaid sums 
which had to be returned in view of the frustration of the contract in respect 
of which they had been paid. ‘The appeal should be allowed. 

The other noble and learned lords agreed. 

CounseL: Linton Thorp, K.C., and Sebag Shaw; G. O. Slade. 

Soticitors: A. Kramer & Co. ; Maxwell, Batley & Co., for Simpson, 
Curtiss & Burrill, Leeds. 

[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


COURT OF APPEAL. 

Barnett and Block v. National Parcels Insurance Company, Ltd. 
MacKinnon, L.J., Lord Clauson, and Goddard, L.J. Ist May, 1942. 
Insurance—Goods stolen from car—Insurers liable to indemnify while car in 

“ garage ”’—Car left in yard —Whether loss covered. 

Appeal from a decision of Atkinson, J. (86 Sov. J. 140; 58 T.L.R. 144). 
_ In August, 1940, the respondent insurance company issued a policy 
insuring the claimants against theft of furs, but containing a condition 
that “ notwithstanding anything herein contained to the contrary it is 





understood and agreed that this insurance does not apply to theft or 
larceny of property in or on automobiles . . . belonging to the insured. . . 
while such automobiles are not individually attended even while in 
garage...” The company agreed not to repudiate liability under that 
clause up to £1,500 on furs in a Bedford van belonging to the insured 
‘“‘ whilst ieft in a garage,” provided that the van were fitted with locks and 
secured in a manner approved by the company. On the 24th August, 1940, 
the van was left for the night in a yard at the rear of a private hotel. Access 
to the yard could be had from either the hotel or the mews which ran at 
the back. The gates giving access to the yard were secured on the inside 
by means of bolts. For about a year before the material date the van 
was kept, when not in use, in the yard of the hotel at a charge of 5s. a week. 
On the night in question, while the van containing furs stated to be worth 
£1,000 to £1,200, was left in the yard unattended, thieves entered the yard 
and took it into an adjoining mews, broke into it, and stole the contents. 
The receipts for the payment of 5s. a week were expressed to be for rent 
for garaging the van. The yard was totally enclosed, with the hotel on the 
north and on part of the east, the remainder of the east being bounded 
by a wall 12 feet 6 inches high, which extended round the south and part 
of the west. The remainder of the west was bounded by a building. The 
company having repudiated liability under the policy, the arbitrator 
awarded in their favour. Atkinson, J., upheld the award, holding that the 
claim on the policy failed because the yard in which the van was kept was 
not a garage within the meaning of the material clause. The claimants 
now appealed. 

MacKinnon, L.J., said that he agreed with the arbitrator, that the 
question, which was the real one at issue, whether the van had been left in 
a garage at the material time was one of fact. He also agreed with the 
finding that it had not. On the construction of the policy he agreed with 
the arbitrator that, clearly, within the meaning of the clause, the vehicle 
was not in a garage when the theft took place. Atkinson, J., was right in 
affirming the award, and the appeal must be dismissed. 

Lorp CLauson and Gopparb, L.J., agreed. 

CounseL: Levy, K.C., and Moses ; Edgedale. 

Souicirors: Herbert Baron & Co. ; William Charles Crocker. 

[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


In re Leicester Temperance and General Permanent Building 
Society’s Application (Gough). 
Lord Greene, M.R., Luxmore and Goddard, L.JJ. 13th May, 1942. 
Emergency legislation—Mortgage—Assignment of equity of redemption— 

Application to exercise mortgagee’s remedies—Whether assignee necessary 

party—** Liable to perform the obligation in question ’”—Courts (Emergency 

Powers) Act, 1939 (2 & 3 Geo. 6, c 67), 8. 1 (2), (4). 

Appeal from a decision of Morton, J. (ante, p. 154). 

By a series of mortgages executed in June, 1938, G charged some 
fifty-four properties in Middlesex with payment to the applicant building 
society of the aggregate sum of £24,250 repayable by instalments. By an 
agreement dated the 20th January, 1939, G agreed to sell the mortgaged 
properties to S, Ltd., a nominee of A, Ltd., subject to the society’s 
mortgages. It was thereby further agreed that one W would undertake 
to guarantee the payment of the mortgage debt. On the 24th December, 
1941, the society took out this summons under the Courts (Emergency 
Powers) Act, 1939, for leave to exercise any remedy which might be 
available to them by way of the appointment of a receiver. They made the 
mortgagor the sole respondent to the summons. Subsequently, on the 
30th January, 1942, the mortgagor transferred the»mortgaged properties 
to A, Ltd., subject to the mortgages. A, Ltd., and W covenanted with 
the mortgagor to pay the mortgage moneys. Before the summons was 
heard by the master, In re Woolwich Equitable Building Society’s Application 
(Haywood) [1942] W.N. 72; 86 Sot. J. 56, was decided by Farwell, J. 
At the hearing before the master, A, Ltd., appeared and claimed to be 
persons entitled to relief under subs. (4) of s. 1 of the Act. Having regard 
to Farwell, J.’s decision, the master took the view that he could neither 
hear the mortgagor nor A, Ltd. The summons was adjourned to Morton, J., 
in chambers, who directed A, Ltd., to be added as respondents and 
adjourned the summons into court. Morton, J., held that he was bound 
by Farwell, J.’s decision in the. Woolwich case, and accordingly held that 
A, Ltd., was not entitled to relief. He however refused to follow that 
decision and hold that such an application should be ex parte. A, Ltd., 
appealed. 

Lorp GREENE, M.R., said that the appellants had acquired the equity 
of redemption in the mortgaged property subsequent to the passing of the 
Courts (Emergency Powers) Act, 1939, but it was agreed that the case 
was to be dealt with on the footing that the equity had been acquired before 
the commencement of that Act. Morton, J., had held, following the decision 
of Farwell, J., in In re Woolwich Equitable Building Society's A pplication, that 
the appellants were not entitled to relief under the Act. If they were not 
parties entitled to relief on the true construction of the Act, it seemed of 
necessity to follow that they would not be proper parties to the application 
because there could be no advantage in making parties to an application 
persons to whom the Act extended no relief. It would be a waste of costs 
and energy to do so. The substantive question was whether the appellants 
fell within the class of persons to whom relief was given by the Act. The 
appellants contended that they were persons “ liable to perform the 
obligation in question ”’ within subs. (4) of s. 1. The phrase “ performance 
of an obligation ” first appeared in the proviso to s. 1 (2). It seemed, when 
subs. (4) referred to ‘‘ the person liable . . . to perform the obligation in 
question,” it meant the person liable to perform the obligation default in 
the performance of which had made the particular remedy, which it was 
sought to enforce, available. In the present case only one person answered 
that description, namely, the mortgagor. He was the only person liable 
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to perform the obligation. The fact that somebody else had undertaken 
as between himself and the mortgagor to discharge the obligation did not 
make that somebody else a person who was in default in the performance 
of the obligation. The obligation which the mortgagees were seeking to 
enforce was the obligation to themselves and the only person under that 
obligation was the mortgagor. The judgment of Farwell, J.,in the Woolwich 
case was unassailable in this regard. The case was one which came within 
the mischief at which the Act was aimed. Nevertheless, the Legislature 
had not used language wide enough to extend relief to it, with the result 
that the appeal must be dismissed. 

LuxmooreE and Gopparp, L.JJ., agreed. 

CounseL: G. H. Crispin and H. B. Figg; A. J. Belsham. 

Soricirors: R. Raymond Pollard & Co. ; Bracewell & Leaver. 

(Reported by Miss B. A. BICKNELL, Barrister-at-Law.] 


CHANCERY DIVISION. 
In re Styler; Styler v. Griffith. 
Morton, J. 11th June, 1942. 

Family provision—Husband’s application for Maintenance—‘ Reasonable 
provision ”’—Inheritance (Family Provision) Act, 19388 (1 & 2 Geo. 6, 
c. 45), 8. 1. 

Adjourned summons. 

The testatrix by her will bequeathed to her daughter, the child of her 
first marriage, all her personal estate. Such estate amounted to about 
£1,200, and was as to the greater part derived from her first husband. 
The testatrix died in January, 1941. She had made no provision for the 
applicant, her second husband, whom she had married some two years before 
her death, although she had assured him that she would give him a life 
interest in her estate, and on his marriage he had given up his employment 
to live with her. By this application under the Inheritance (Family 
Provision) Act, 1938, the husband asked that reasonable provision might 
be made’ for him out of the estate of the testatrix. The daughter, who 
took all the estate, was married to a man who was earning £5 a week. She 
was thirty-eight years of age and had three children. The financial cireum- 
stances of the husband of the testatrix were very similar to those of the 
daughter. He was sixty-five. 

Morton, J., said that applications under the Act in the case of small 
estates were not to be encouraged. The fact that the judge might himself 
in similar circumstances have made provision for a particular person was 
not of itself sufficient reason for interfering with a testator’s dispositions. 
The applicant had to show that it was unreasonable that no provision 
had been made for him. He, the learned judge, did not think in the light 
of his subsequent experience of the Act that if he again had to consider 
In re Pointer [1941] Ch. 60; 84 Son, J. 658, that he would make such 
an addition to the husband’s income as he then made. In the present 
case the testatrix had not acted unreasonably in making no provision 
for her husband out of her estate, and the application must be dismissed. 

CounseL: Danckwerts; Lindner. 

Soricitors: Neave d& Neave, for Whiteley & Pickering, Redditch ; 
Waterhouse & Co., for Buller, Cross & Jeffries, Birmingham. 

[Reported by Miss B. A. BICKNELL, Barrister-at-Law.] 


KING’S BENCH DIVISION. 


Murray v. Parkes ; Keaveney v. Same; Costello v. Same; Folan 
v. Minister of Labour and National Service ; Mulloy v. Same. 
Viscount Caldecote, C.J., Humphreys and Singleton, JJ. 

3lst March, 1942. 
Emergency legisiation—Constitutional law—National service—Citizens of 

Eire resident in England—Liability to be called up. 

Appeals by cases stated from decisions of various courts of summary 
jarisdiction. 

The case selected for argument was that of Murray, who was charged 
before Leicester justices with having, on the 7th May, 1941, being a person 
liable to be called up under the Act of 1939, failed to obey a written notice 
to submit himself to medical examination by a medical board under the 
Act, contrary to s. 3 (4). It was established at the hearing of the information 
that Murray was born in December, 1908, at Lugboy, Elphin, Roscommon, 
Ireland. He had resided permanently in England since coming here in 
1934. He intended at some future date to make a home in Eire, and 
applied in October, 1941, for a permit to return there. It was contended 
for Murray that he was not a British subject, but a citizen of Eire ; that he 
was born in Eire of Irish parents and was ordinarily resident and domiciled 
there before 6th December, 1922, when the constitution of Eire was estab- 
lished ; that he had a home in Eire and desired to return there; that he 
was not domiciled in Great Britain, but was residing here for a temporary 
purpose only ; and that Eire was a neutral country. The justices were of 
opinion that he, Murray, was subject to the National Service Acts, 
1939-1941, and guilty of the offence charged. He appealed. (Cur. adv. vult.) 

Viscount CaLrecoteE, C.J., said that the court had been invited, in order 
to answer the question whether Murray was a British citizen, to decide 
questions of far-reaching importance. Serjeant Sullivan argued first that, 
by virtue of legislation of the Irish Free State passed in 1937, in exercise of 
the powers conceded by the Statute of Westminster, and providing a 
constitution for the former Irish Free State, thenceforward to be called Eire, 
Eire became separated from the British Commonwealth of Nations, and, in 
particular, from the United Kingdom of Great Britain and Ireland. The 
next step in the argument was that the Government of the United Kingdom, 
by entering into the agreements with Eire which were scheduled to the Eire 
(Confirmation of Agreements) Act, 1938, recognised the breach between 
Eire and the other members of the British Commonwealth, including the 





United Kingdom. Thereupon, it was argued, Eire became, as the constitu- 
tion of 1937 had already in terms provided, a sovereign and independent 
State, the combined effect of the various enactments being to make the 
community of people domiciled in Eire cease to be what they had been, 
namely, British subjects. That argument broke down at more than one 
point. Undoubtedly the Irish Free State had by legislation in 1922 been 
given the position of a Dominion in the British Empire or Commonwealth 
of Nations. That legislation in no way affected the status as British subjects 
of persons who until that time had been of that nationality. That status 
was determined in any given case by the British Nationality and Status of 
Aliens Act, 1914, by s. 1 (1) (a) of which anyone born, as was Murray, 
within His Majesty’s Dominions and allegiance should be deemed to be a 
natural born British subject. The constitution of the Irish Free State 
derived its validity (as declared by the Privy Council in Moore v. Attorney- 
General for the Irish Free State [1935] A.C. 484) from the Irish Free State 
Constitution Act, 1922, passed by the Imperia] Parliament. It could not be 
supposed that the Parliament of the United Kingdom intended by that Act 
to deprive persons resident in the newly constituted Dominion of their 
British nationality. The removal by the Statute of Westminster in 1921 
of any restriction on the power of the Legislature of the Irish Free State 
to pass legislation, whether or not repugnant to an Imperial Act, did not 
either expressly or by implication provide for any separation from the 
British Commonwealth. Nor had it ever been declared in terms by the 
Government of Eire that the so-called right to secede had in fact been 
exercised. If that view were wrong, it would still be a matter for consider- 
ation whether secession by Eire could be effective unless and until the other 
members of the British Commonwealth had given recognition to Eire as a 
foreign State so as to make the whole of its residents, together with a 
number of persons born in Eire and not resident there, though having an 
intention some day to return, aliens in the Dominions of the Crown. Ona 
consideration of the Act of 1938 recognising Eire after it had enacted its 
new constitution, in which the Crown found no place, and of the agreements 
which that Act confirmed, he (his lordship) was not satisfied that secession 
had taken place. Assuming, however, that there had been a complete 
separation of Eire from the other nations of the British Commonwealth, 
the contention was that Murray ceased to be a British subject whenever the 
separation took place because he was domiciled in Eire, his intention to 
return there at some future date being relied on. In his (his lordship’s) 
opinion, domicile, which was wholly different from nationality, was not even 
a relevant consideration in determining a man’s nationality. The appeal 
must be dismissed. 

Humpureys and SIncLeton, JJ., agreed. 

The other appeals were also dismissed, counsel for the appellants agreeing 
that they were indistinguishable. 

CounseL: Serjeant Sullivan, K.C., and Rubens; The Attorney-General 
(Sir Donald Somervell, K.C.), and Arthian Davies. 

Soxicirors: Bryan O'Connor & Co. ; Solicitor to the Minister of Labour 
and National Service. 

[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


Harrison v. Stepney Borough Council. 
Atkinson, J. 26th June, 1942. 
Negligence—Public baths—Soap in foot-bath—Plaintiff injured by falling— 

Liability. 

Action for damages for negligence. 

In March, 1940, the plaintiff entered the defendants’ public baths and 
bought a ticket which admitted him to a foot-bath beneath a shower. On 
stepping into the foot-bath he put his foot on to a piece of soap, and slipped 
and fell, suffering serious injuries. He accordingly brought this action, 
contending that the presence of soap on the bottom of the bath was a source 
of danger to those using the bath, and that there was an implied term 
in his contract with the defendants that the premises would be maintained 
in a condition of safety; that to allow soap to be in the bath, giving no 
warning of its presence, was negligence ; alternatively, that the defendants 
had committed a breach of their duty as invitors. The defendants alleged 
contributory negligence in the plaintiff in failing to notice the soap, and 
omitting to use rope slippers which were provided by the attendant ; 
alternatively, that the plaintiff knew that the soap was there and took 
the risk. 

ATKInsON, J., said that the plaintiff was an invitee, so that the obligation 
of the defendants was to keep the baths as safe as reasonable care and skill 
could make them, and to take reasonable care to prevent any damage to 
invitees from any unusual danger of which the invitors were, or ought to 
have been, aware. No attack was made on the construction of the baths, 
but failure to take proper care in carrying on the work of the baths was 
alleged. The defendants insisted that each purchaser of a bathing ticket 
must take a pair of rope slippers which they supplied. A notice stated that 
soap must not be taken in to the steam room. Each cubicle contained a 
notice: “See that the foot-bath is empty before use.” The defendants 
could have done no more. The plaintiff's contention that there should 
have been an attendant on duty all the time to see that the defendants 
rules were obeyed was to place the defendants’ obligation to take care 
too high. The charge for a bath ticket was only Is.; and, further, the 
defendants were entitled to expect that the people using the baths would 
exercise reasonable care to secure their own safety. In the circumstances 
there was no evidence of want of reasonable care by the defendants, and 
the plaintiff, by not taking reasonable care on his own part, was guilty of 
contributory negligence. There would be judgment for the defendants. 

CounsEL : Sebag Shaw ; Mitchison and Harry Samuels. 

Souicrtors: A, Kramer & Co. ; J. EB. Arnold James. 

[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 
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CHANCERY OF THE COUNTY PALATINE OF 
LANCASTER. 


Re Ellenroad Ring Mill, Ltd. 
Sir John Bennett, V.-C. 11th May, 1942. 

The company presented a petition praying for sanction pursuant to 
s. 153 of the Companies Act, 1929, of a scheme of arrangement between 
the company and its preference and ordinary shareholders and for confirma- 
tion of a reduction of its ordinary share capital provided for by the scheme. 
The capital of the company was £360,000, divided into 310,000 5 per cent. 
cumulative preference shares of £1 each and 50,000 ordinary shares of 
fl each. All the ordinary shares and 300,322 of the preference shares had 
been issued, and save for some arrears of calls on the ordinary shares 
were fully paid up. The dividend on the preference shares was in arrear 
since the Ist July, 1924. The scheme provided that the capital of the 
company should be reorganised (1) by converting the 310,000 cumulative 
preference shares of £1 each into 155,000 redeemable preference shares of 
£1 each with specified rights and 155,000 ordinary shares of £1 each ; 
(2) by allotting 150,161 of each of the 155,000 redeemable preference shares 
and 155,000 ordinary shares to the holders of the said cumulative preference 
shares pro rata in proportion to their respective holdings and so that so 
far as practicable each such shareholder should receive an equal proportion 
of redeemable preference shares and ordinary shares (with a provision for 
avoiding fractions), and it was provided that the existing holders of 
cumulative preference shares should accept the said redeemable preference 
shares and ordinary shares to be allotted to them as aforesaid respectively 
in substitution for their respective holdings of cumulative preference shares 
and in satisfaction thereof and of all arrears of dividend owing on the 
existing cumulative preference shares at the time when such substitution 
should take effect and that all such arrears should thenceforth be cancelled ; 
and (3) by writing 10s. per share off the existing ordinary share capital 
and consolidating the same as reduced into shares of £1 each. The necessary 
special and other resolutions had all been passed, and the scheme had been 
approved by the requisite majorities at separate meetings of the preference 
and ordinary shareholders. Counsel for the company, after pointing out 
that s. 46 of the Companies Act, 1929, authorised the issue of, but not in 
terms, the conversion of issued shares into redeemable preference shares, 
submitted that the word “ issue” as used in the section ought not to be 
confined to an original issue. A company could take powers to sub-divide 
shares and attach new rights to the shares resulting from the sub-division, 
which involved calling in the original share certificates and issuing new 
certificates which might bear no relation to the original shares except that 
the aggregate amount of share capital would be the same: that was 
equivalent to issuing or reissuing shares in ordinary parlance, because from 
a business point of view the new and altered shares—in this case the 
redeemable prefsrence shares—would only come into existence as such as 
a result of the reorganisation. If shares already issued Gould not be 
converted into redeemable preference shares, that was a solitary exception 
for which no reason was apparent. The word “ issue” was not a term of 
art but a word of wide meaning and need not be restricted to an original 
issue of capital. Forfeited shares were commonly spoken of as being 
reissued and treated as unissued (‘‘ Buckley on the Companies Acts,” 
llth ed., p. 699). As to what is an “ issue ” (7bid., p. 96), Levy v. Abercorris 
Slate Co., 37 Ch. D. 260, at p. 264, and Attorney-General v. Regents 
Canal Co. [1904] 1 K.B. 263, at pp, 268, 270. 

The Vick-CHANCELLOR said that changing the character of shares from 
preference to redeemable preference shares and ordinary shares involving 
the allotment of the substituted shares and the calling in of the original 
certificates and the issue of fresh certificates was, in effect, the issue of new 
shares in place of the old class of preference shares. That appeared to be 
covered by the authorities counsel had cited, and he sanctioned the scheme 
and confirmed the reduction of capital as prayed. 

CounseL: H. S. Barker, for the company. 

Soricrrors : Rowntree & Ritson, of Oldham, for the company. 

(Reported by R. A. FoRRESTER, Esq., Barrister-at-Law.) 
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Societies. 
SOCIETY OF COMPARATIVE LEGISLATION. 

Mr. 8S. M. Bruce, High Commissioner of Australia, presided in Lincoln’s 
Inn Old Hall at the first of a series of lectures arranged for lawyers of the 
Allied Nations who had desired to be informed about British legal institu- 
tions. Sir Alison Russell lucidly explained ‘‘ The Constitution of the British 
Commonwealth ” and was thanked by His Excellency Dr. Gerbrandy, the 
Prime Minister of the Netherlands, who had expressed his appreciation of 
the arrangements made by the Society of Comparative Legislation for these 
lectures. 

The second, when Lord Macmillan was in the chair, was delivered by 
Sir Cecil Carr on ‘ British Legislative Methods ”’ in which he explained in 
particular the system of delegated legislation. The thanks were proffered 
by Dr. Kaeckenbeeck representing the Belgian Delegation. 

Sir Cecil Hurst presided when a paper on “ The Inns of Court”? was 
read by Professor Gutteridge on behalf of Mr. C. E. A. Bedwell, who is 
recovering from an eye operation. Mr. Bedwell particularly referred to the 
occasions in the sixteenth and seventeenth centuries when distinguished 
foreigners were admitted honoris causa generally on the occasion of the 
Reader’s Feasts to the Inns of Court. The paper also showed the inter- 
national influence of the Inns of Court. A resolution of thanks was proposed 
by General de Baer, President of the Belgian Maritime Court. 

The final lecture was a description of the Courts of Law in this country 
-by Mr. Richard O’Sullivan, K.C., who was thanked by Dr. Kaeckenbeeck. 


| 

| Lord Atkin from the chair said that * how in this country, however much 
the law may be criticised, that law has been administered in a way which 
has not been swayed by the will of the Government of the day. That is 
what I am sure we all look forward to when the tortured countries’ have 
been restored. Apart from that, I do not think it matters what the various 
codes of law enact. They change, and yet remain the same thing. In the 
Privy Council five different jurisprudences are administered. But right 
through there is little difference when you come to consider what ought to 
be done in particular circumstances as between man and man. Most cases 
depend on questions of fact. It is not often there is a real controversy on 
questions of law.” “* As a judge,” Lord Atkin said that his experience was 
that 80 per cent. of the cases try themselves if the judge will only sit still 
and hold his tongue. It is important that judges should listen and that 
they should have the right attitude to the people who come before them. 
‘** One matter I should like to mention is the right of access to the courts. 
All men should feel that they have the liberty to come to the courts if they 
have been deprived of their rights. It is true that people are quite helpless 
unless they have legal assistance, and in all our courts facilities are available 
from solicitors and counsel who give their services.” 

“1 wanted to say this,” Lord Atkin continued, ‘** we have been talking 
about our own systems of law. We in this country are anxious, and I think 
that we shall be more anxious when peace comes, to make our systems of 
law conform with the foreign systems. It has been suggested that there 
should be formed an_ Institute of Legal Research which will inquire into 
the history of the law systems of different countries and evolve that unity 
which we all feel really prevails now. I hope very much that when happier 
days come again that some of you will help in the work of such an institute. 
That would be the crowning result of the step which we have taken here 
in arranging these discussions to which we have been so happy to welcome 
the lawyers now working with the Allied Governments in London. 








Rules and Orders. 


S.R. & O., 1942, No. 1148 /L.19. 
SUPREME COURT, ENGLAND. 
PROCEDURE. 
THE RULES OF THE SUPREME Court (Poor PERSONS), 1942. 
Datep JuNE 11], 1942. 

I, John Viscount Simon, Lord High Chancellor of Great Britain, in 
exercise of the powers conferred upon me by the Administration of Justice 
(Emergency Provisions) Act, 1939,* and of all other powers enabling me 
in this behalf, and with the concurrence of three other Judges of the Supreme 
Court, do hereby make the following Rules of Court under Section 99 of 
the Supreme Court of Judicature (Consolidation) Act, 19257 :— 

1. The following Rule shall be inserted in Order XVI after Rule 23 and 
shall stand as Rule 23a :— 

“23a. Grant of certificates to members of H.M.’s military forces.| 
(1) Where the applicant for a certificate— 

(a) is a member of His Majesty’s military forces ; or 

(6) is the wife of such a member (not being herself a member) and 
desires to be admitted as a poor person for the purpose of instituting, 
defending or being a party to a matrimonial cause ; 

a certificate may be issued in accordance with the provisions of this 

Rule and shall take effect as a certificate under this Order. 

(2) Where the applicant is a member of His Majesty‘s military forces, 
the certificate may be signed by two members 6f a Committee and 
issued by the Law Society or by a provincial Law Society, as the case 
may be, certifying :— 

(a) that the applicant holds a rank not above the rank of sergeant; 


and 
(b) that the applicant does not possess or, where the applicant is a 
married woman, that she and her husband do not jointly +possess 


(excluding any pay or other emoluments receivable by the applicant 
as a member of His Majesty’s military forces and, if the husband of the 
applicant is such a member and holds a rank not above the rank of 
sergeant, excluding any pay or other emoluments so receivable by him), 
such an income, or such other assets, as in the opinion of the Committee, 
render it unreasonable that the applicant should be admitted as a poor 
person. 

- (3) Where the applicant is the wife of a member of His Majesty’s 
military forces (not being herself a member) and desires to be admitted 
as a poor person for the purpose of instituting, defending or being a 
party to a matrimonial cause, a certificate may be signed and issued as 
aforesaid certifying :— 

(a) that the husband of the applicant holds a rank not above the 
rank of sergeant ; and 


(excluding any payment and other emoluments receivable by the 

husband as a member of His Majesty’s military forces) such an income, 

or such other assets, as in the opinion of the Committee render it 
unreasonable that she should be admitted as & poor person. 

(4) Where on an application by a married woman for a certificate 
under either paragraph (2) of paragraph (3) of this Rule, it appears to 
the Commttee that the circumstances of the applicant are such that 
if the income of her husband were not taken into consideration she 
would be admissible as a poor person under Rule 23 of this Order, a 
certificate may be signed and issued admitting her for the purpose of 
such proceedings only as are necessary to enable her to obtain security 
for her costs. 


; * 2 & 3 Geo. 6, c. 78, 





+ 15 & 16 Geo. 5, c. 49. 
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(5) A certificate shall not be issued under this Rule unless the Com- 
mittee are satisfied that the applicant has reasonable grounds for taking, 
defending or being a party to the proceedings. 

(6) Every certificate shall state the name and address of the conducting 
solicitor and shall bear the date on which the application is granted by 
the Committee. . 

(7) For the purpose of this Rule the expression “member of His 
Majesty’s military forces ” includes a member of the Auxiliary Territorial 
Service, but does not include a member of the Home Guard. 

2. These Rules may be cited as the Rules of the Supreme Court (Poor 

Persons), 1942. 

Dated the 11th day of June, 1942. Simon, C. 
We concur. Caldecote, C.J. 
Greene, M.R. 
Merriman, P. 


















S.R. & O., 1942, No. 1515/L.22. 
COURTS (EMERGENCY POWERS), ENGLAND. 

Tue Courts (EMERGENCY Powers) (No. 1) RULes, 1942. 

Datep JuLy 27, 1942. 

I, John Viscount Simon, Lord High Chancellor of Great Britain, in 
exercise of the powers conferred upon me by section 2 of the Courts 
(Emergency Powers) Act, 1939, and of all other powers enabling me in 
this behalf, do hereby make the following Rules :— 

1. The following Rule shall be substituted for Rule 5 of the Courts 
(Emergency Powers) (No. 1) Rules, 1941* :— 

‘“*5,—(1) The plaintiff in an action in which there is a claim for any 
such relief as is mentioned in paragraph (a), () or (c) of subsection (1) 
of section 26 shall serve on the defendant with the writ of summons a 
notice to the effect of Form No. 10 with a form of counter-notice attached 
thereto to the effect of Form No. 11. 

(2) If the plaintiff enters judgment in default of appearance and by 
that time there has been received in the office or registry a counter- 
notice filed or sent by the defendant to the effect of Form No. 11, or if 
after appearance by the defendant, the plaintiff enters judgment in 
default of defence, then unless he intends to enforce the judgment only 
under paragraph (5) of this Rule— 

(a) the plaintiff shall, at the time of entering judgment, file two 
copies of a notice to the effect of Form No. 12; 

(6) the proper officer shall as soon as may be serve one of the copies 
of the notice by post on the defendant at his address for service ; 

(c) the plaintiff shall not be entitled to enforce the judgment before 
the expiration of at least 14 days from the service of the notice on the 
defendant, unless the court or a judge for good reason otherwise orders. 
(3) If judgment is given against the defendant after trial or upon an 

application for judgment and the defendant desires to apply for the 

protection afforded by the Courts (Emergency Powers) Acts, 1939 to 

1941, the application shall be made at the trial or at the hearing of the 

application for judgment, as the case may be. 

(4) If a writ of summons has been served without a notice to the effect 
of Form No. 10 and the plaintiff has obtained judgment, then, unless the 
court or a judge otherwise orders, or the plaintiff intends to enforce the 
judgment only under paragraph (5) of this Rule, the plaintiff shall not 
be entitled to enforce the judgment until the expiration of at least 
14 days after he has served on the defendant a notice to the effect of 
Form No. 15. 

(5) Where a plaintiff desires to enforce the judgment in such an 
action as is mentioned in paragraph (1) of this Rule by means of a 
garnishee order absolute or a charging order absolute on stock or shares 
or the appointment of a receiver by way of equitable execution, the 
court or a judge may, at any time after the judgment is given or entered, 
make a garnishee order nisi or a charging order nisi or grant an injunction 
against parting with funds pending the hearing of a summons for the 
appointment of a receiver, but, unless the court or judge otherwise 
directs, the order nisi shall not be made absolute, and the receiver shall 
not be appointed, unless the plaintiff has served on the defendant, not 
less than 14 clear days before the hearing, the order nisi or summons, 
as the case may be, and a notice to the effect of Form No. 17. 

(6) Where a plaintiff who has obtained judgment in such an action as 
is mentioned in paragraph (1) of this Rule, presents in the central office 
or district registry a praecipe for the purpose of issuing execution on. the 
judgment and by that time there has been received in the judgment 
department of the central office or in the district registry, as the case 
may be, a document in writing from the defendant showing that he 
desires the protection afforded by the said Acts and the grounds on 
which he claims such protection, then, notwithstanding anything in 
Order XLII, Rule 17, the plaintiff shall not be at liberty to issue 
execution without the leave of the court or a judge. 

(7) This Rule shall apply to an action commenced by originating 
summons as it applies to an action commenced by writ of summons.” 
2.—(1) The following paragraph shall be substituted for the second 

paragraph of Form No.:10 :— 

“If you decide to defend the action, you should enter an appearance 
in the action as directed by the Writ of Summons ; and if you attend the 
trial and judgment is given against you, or if judgment is given against 
you on the hearing of an application for judgment, you may, at the trial 
or on the application for judgment, as the case may be, apply for the 
protection afforded by the said Acts.” 

(2) In the fifth paragraph of Form No. 10, for the words “ enter an 
appearance in” there shall be substituted the word “ defend.” 
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3. In the first paragraph of Form No. 11, the words “ entering an 
appearance in or” shall be omitted. 

4.—(1) In Form No. 12, after the words “ of appearance ”’ in the title, 
there shall be inserted the words “ or defence.” 

(2) In the first paragraph of Form No. 12, after the word ‘“ appearance,” 
there shall be inserted the words “ [or defence].” 

5. The following Form shall be added to the Appendix :— 

ef 
Notice To DEFENDANT OF Ricut TO Resist GARNISHEE ORDER, ETC, 
(Title as in Order or Summons) 

(First paragraph as in Form No. 15) 

If you desire to take advantage of the protection afforded by the said 
Acts and attend the hearing of the application to make absolute the 
accompanying Garnishee (or Charging) Order Nisi (or the hearing of the 
accompanying summons for the Appointment of a Receiver by way of 
Equitable Execution) in person or by your solicitor or counsel, you will 
have an opportunity of showing cause why the discretion of the Court 
should be exercised in your favour.” 

To the Judgment Debtor. 

6. In these Rules a Form referred to by number means the Form so 
numbered in the Appendix to the Courts (Emergency Powers) (Consolidation) 
Rules, 1940, as amended by subsequent Rules. 

7. These Rules may be cited as the Courts (Emergency Powers) (No. 1) 
Rules, 1941, and shall come into operation on the 10th day of August, 1942. 
Dated the 27th day of July, 1942. Simon, C. 


 +S.R. & O. 1940 (No. 408) I, p. 213, as amended by 1940 No. 1306, 1, p. 222, and 1941 


‘ 


No. 863, I, p. 133. 








Parliamentary. News. 
ROYAL ASSENT. 
The following Bills received the Royal Assent on the 6th August :— 

Allied Powers (War Service). 

Appropriation. 

Bilston Corporation. 

Coventry Corporation. 

Housing (Rural Workers). 

Ministry of Health Provisional Order Confirmation (Poole). 

National Service (Foreign Countries). 

United States of America (Visiting Forces). 

War Damage (Amendment). 








War Legislation. 


STATUTORY RULES AND ORDERS, 1942. 

No. 1565. Aliens (High Frequency Apparatus Restriction) Order, 
July 30. 

E.P. 1430. Appareland Textiles Footwear (Manufacture and Supply). 
(No. 2) Directions, July 23. 

No. 1520. Central Electric Board (Civil Defence) Borrowing Regula- 
tions, July 23. 

No. 1507. Coal Mines (Mining Examinations and Certificates of Com- 
petency) Order, July 16. 


No. 1509. Coal Mines (Prescription of Qualifications of Surveyors) Order, 


July 16. 
No. 1515/L.22. Courts (Emergency Powers) (No. 1) Rules, July 27. 
No. 1526. Customs. Export of Goods (Control) (No. 31) Order, July 31. 
E.P. 1470. Essential Work (Shipbuilding and Ship-repairing) (No. 2) 
Order, July 24. 


No. 1382. Explosive Substance Order (No. 118), July 13, re convey- 


ance of explosives in vehicle whilst carrying or plying for 
public passengers. 


No. 1504. Export of Goods (Control) (No. 30) Order, July 28. 


w.P. 1485. Feeding Stuffs (Rationing) Order, 1942. Directions, July 28. 
E.P. 1558. Fire Precautions. Clearance of Lofts Order, July 30. 


E.P. 1450. Livestock (Control) Order, July 31. 


E.P. 1436. Making of Civilian Clothing (Restrictions) (No. 11) Order, 
July 24. 


No. 1448. Marriage. British Subjects Abroad. Foreign Marriages 


(Iran) Order in Council, July 23. F 
E.P. 1494. Meals in Establishments Order, 1942. Amendment Order, 
July 29. 


No. 1508. Mining Examinations (Certificates of Competency) Rules, 


July 16. 
E.P. 1468. Motor Fuel (Cab Service) Order, July 25. 
E.P. 1469. Motor Fuel (Hire Service) Order, July 25. 


E.P. 1516. Motor Fuel (Hire Service) Order, 1942. General Direction 


(Declarations) No. 1, July 25. 


No. 1506. Purchase Tax (Exemption) (No. 4) Order, July 28. 
E.P. 1500. Rationed Foods (Emergency Retail Stocks) Order, July 31. 
No. 1441. Road Vehicles (Registration and Licensing) (Amendment) 


Regulations, July 23. 


No. 1437/S. 40. Session, Court of Scotland, etc. Procedure (Fees). 


Act of Sederunt, July 15, extending certain temporary Acts 
of Sederunt Increasing Fees. 


No. 1431. Trading with the Enemy (Specified Persons) (Amendment) * 


(No. 12) Order, July 28. 


No. 1517. Unemployment Insurance (Emergency Powers) (Amend- 


ment) (No. 3) Regulations, July 16. 
























